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CONFERENCE OF DELEGATES HAVE INTERESTING MEETING 


Delegates from twenty local bar associations and from the Florida State Bar Association met in confer- 
ence at the Law College practice court room on October 30, 1931, with John C. Cooper, president of the Florida 
State Bar Association, presiding. 


Addresses of welcome were delivered by Dr. John J. Tigert, President of the University of Florida, and 
Dean Harry R. Trusler, of the Law Department. 


President Cooper reviewed the work of the Conference with particular reference to the 1931 Chancery Act 
and suggested that the next necessary job of the Conference was the consideration of the revision of the probate 
practice of the State of Florida, and introduced Mr. W. H. Rogers, chairman of the standing committee of the 
Florida State Bar Association on Judicial Administration and Legal Reform, who gave the preliminary report 
of that committee on its study of the probate practice and suggested changes. While Mr. Rogers termed his re- 
port preliminary, it was rather comprehensive and showed much work had already been done by the committee. 


After Mr. Rogers’ discussion, a motion was passed as follows: 


“That the Committee on Judicial Administration and Legal Reform, of which Wm. H. Rogers is chairman, 
in their study of probate matters, should also give consideration to the matter of testamentary trusts.” 


During the afternoon session Morgan G. Jones, in the absence of Judge Rose, led a discussion of trust fund 
investments, calling particular attention to 1931 enact-ments on this subject. 


Claude Pepper reviewed the laws passed by the last Legislature affecting the practice of the law. 


R. A. Henderson, Jr., discussed the advisability of substituting trial of criminal cases on information rather 


than by indictments, except in capital cases. He strongly insisted on uniformity and simplification of our crim- 
inal procedure. 


T. M. Shackelford, Jr., presented a report on the Relations with the American Bar Association, which is 
printed in this issue of the Law Journal. 


The next meeting of the Conference will be held at Hollywood, April 7, 1932. 
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AMERICAN BAR ASSOCIATION 


With the American Bar’s tremendous increase in 
numbers and the formation of many new state, dis- 
trict and local Bar Associations and the great growth 
of all Bar Associations came the realization that the 
American Bar Association not only had become un- 
wieldly and was cut of touch with the other Bar As- 
sociations, but actually had little, if any, contact with 
most of its members. 

The Conference of Bar Association Delegates 
serves a most useful purpose, but has not solved the 
problem. The Journal is an excellent publication of 
great value to the Bar and affords a splendid line of 
communication from the Association to its members. 
Still the members are left without any line of com- 
munication to the Association and to each other. Sat- 
isfactory contact is, therefore, yet lacking. 

At the annual meeting of. the Association at 
Memphis in October, 1929, the Conference of Bar As- 
sociation Delegates provided a “Committee on Bar Re- 
organization.” A similar committee was created by the 
General Council and another like committee by the 
Executive Committee. 

The Conference Committee recommended that the 
Executive Committee be requested to appoint in the 
place of the three Special Committees representing res- 
pectively the Conference, the General Council and the 
Executive Committee, one Special Committee. The Com- 
mittees of the General Council and of the Executive 
Committee concurred in this recommendation. This was 
approved by the Conference, the General Council and 
the Executive Committee. 

Thereupon the Executive Committee appointed as 
members of a Special Committee to be known as the 
“Committee on Co-ordination of the Bar’, Jefferson P. 
Chandler, Chairman, John A. Elden, James Grafton 
Rogers, Arthur E. Sutherland and Philip J. Wickser. 

With the approval of the Conference and the Gen- 
eral Council the Executive Committee authorized the 
Special Committee to “‘(a) Ascertain from the State 
Bar Associations, State Bar executives, and Bar lead- 
ers in the several states, their attitude toward some 
affiliation between the State and American Bar Associ- 
ations, so that the American Bar Association may be- 
come the means of more accurately expressing the sen- 
timent of the lawyers of the country; and (b) Evolve 
a plan that will affiliate the state bars, in whatever 
form organized, with the American Bar Association, so 
that the American Bar Association may become the 
means of more accurately expressing the sentiment of 
the lawyers of the country.” 

It has been found difficult to interest members of 
the State Bar Associations, or even the State Bar 
executives and Bar leaders in the several states, in the 
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subject of affiliation between State Bar Associations 
and the American Bar Association. Until the lawyers 
are sufficiently interested to form an opinion there is 
no attitude to ascertain. 

This Special Committee made a report to the Ex- 
ecutive Committee at the meeting of the latter held in 
Houston, Texas, January, 1931. After a discussion the 
Executive Committee requested the Special Committee 
to report further at the meeting of the Executive Com- 
mittee to be held in Washington, D. C., on May, 1931. 

The Executive Committee at its meeting in Wash- 
ington in May decided to submit the report of the Spe- 
cial Committee to the General Council and the Confer- 
ence for their respective recommendations. The Spe- 
cial Committee continued its work. Its report to the Ex- 
ecutive Committee was considered by the General Coun- 
cil and the Conference at their meetings at Atlantic 
City in September, 1931. 

Omitting the details of the recommendation of the 
Special Committee, in general the suggestions are: 

(1) Extend the term of office of the members of 
the General Council from one to three years. 

(2) Enlarge the powers and duties and activities 
of the General Council. 

(3) Authorize the election of the member of the 
General Council from each state by the members of the 
American Bar Association resident in such state vot- 
ing at home instead of at the annual meeting of the 


- American Bar Association. 


The General Council is now composed of one mem- 
ber from each state and from the District of Columbia 
and from each of the territorial possessions of the 
United States. 

The General Council acts primarily as a nominat- 
ing committee for the President, Treasurer, Secretary 
and members of the Executive Committee of the As- 
sociation. These nominations have always been ratified 
by the Association and, therefore, are equivalent to 
election. 

The members of the American Bar Association at- 
tending the annual meeting of the Association nom- 
inate a member of the General Council from each state 
and each territorial possession. This nomination is al- 
ways approved by the Association. A member of the 
General Council serves for one year, but is eligible for 
re-election. 

The suggestion has been made that from the Gen- 
eral Council eventually may be evolved a House of Del- 
egates which will be the legislative body of the Associ- 
ation to function in much the same manner as does the 
similar body of the American Medical Association. As 
yet this is merely advanced as an idea for further con- 
sideration. 


i 
i 


Indeed, it is now thought it may take several years 
to solve in their entirety the problems now before this 
Special Committee. Of course, from time to time some 
of the recommendations of the Committee may and 
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probably will be adopted. In the meantime, the Commit- 
tee not only welcomes, but will appreciate expressions 
of opinion and suggestions from State and local Bar 
Associations and individual members. 
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DISCUSSION OF CRIMINAL PROSECUTION ON INFORMATION 
INSTEAD OF BY INDICTMENT 


By R. A. Henderson, Jr., of Fort Myers, Florida, at 


Conference of Delegates of Local Bar Associations 


Gainesville, Florida, October 30-31, 1931 


The Constitution of Florida, Section 19 of the Bill 
of Rights, provides: 

“No person shall be tried for a capital crime 
or other felony unless on presentment or indict- 
ment by grand jury, except as is otherwise pro- 
vided in this Constitution ...”. 

Our Supreme Court has construed this language 
to mean that one may not be put upon trial in a crim- 
inal matter in the Circuit Courts of the state until such 
time as and only when an indictment or presentment 
is returned by a grand jury. It is the settled law in 
Florida that trials of criminal matters in Circuit Courts 
must be on indictment. 

Our Constitution provides—(Section 2, Article V) 
that: 

“The judicial power of the state shall be vest- 
ed in the Supreme Court, Circuit Courts, Court of 
Record of Escambia County, Criminal Courts, 
County Courts, County Judges’ and Justices of the 
Peace, and such other Courts or Commissions as 
the Legislature may from time to time ordain and 
establish.” 

Section 11, Article V, provides that: 

“The Circuit Court shall have exclusive orig- 
inal jurisdiction (in certain cases including) all 
criminal cases not cognizable by inferior courts. 
And Section 18 of Article V provides that: 

“The Legislature may organize in such coun- 
ties as it may think proper, County Courts, which 
shall have jurisdiction .... of misdemeanors...” 

And further provides for the election of a prosecuting 
attorney for such County to hold office for four years. 

Section 22 of Article V, provides that: 

“The Justice of the Peace shall have jurisdic- 
tion . .. in such criminal cases, except felonies, 
as may be prescribed by law, and he shall have 
power to issue process for the arrest of all persons 
charged with felonies and misdemeanors not with- 
in his jurisdiction to try, and make same return- 
able before himself or the County Judge for ex- 
amination, discharge, commitment or bail of the 
accused.” 

Section 24 creates in Escambia County a Criminal] 
Court of Record, and provides that: 

“Upon application of a majority of the reg- 
istered voters in such other counties as the Legis- 


lature may deem expedient, a Criminal Court of 

Record” shall be established. 

Section 25 gives such Court jurisdiction of all crim- 
inal cases, not capital, which shall arise in such coun- 
ties respectively, and Section 26 provides for a prose- 
cuting attorney therefor. 

Section 28 provides that 

“All offenses triable in said (criminal) 
Court shall be prosecuted upon information under 
oath, to be filed by the prosecuting attorney but 
the Grand Jury of the Circuit Court for the county 
in which said Criminal Court is held may indict 
for offenses triable in the Criminal Court. Upon 
the finding of such indictment the Circuit Court 
shall commit or bail the accused for trial in the 

Criminal Court, which trial shall be upon informa- 

tion.” 

Section 29 provides that 

“The County Courts in counties where such 

Criminal Courts are established shall have no crim- 

inal jurisdiction and no prosecuting attorney.” 

And Section 29 further relates to the Escambia 
County Criminal Court of Record, provides for calling 
the same the Court of Record, and fixes the jurisdiction 
of such courts in criminal cases to all other than cap- 
ital offenses. 

And so, pursuant to the authority of this section 
of the Constitution, the Legislature has, from time to 
time, established numerous inferior tribunals, and has 
created officers therefor, and has arranged the juris- 
diction of such courts, so that many criminal mat- 
ters theretofore triable only in the Circuit Court of the 
physical area over which the new court is given juris- 
diction, (which Circuit Court still continues in effect 
over the samé area, the jurisdiction of which has by 
such legislative act been thus restricted), become there- 
after subject matters for disposition by the new courts 
so established. 

And so we now have twenty-eight judicial cir- 
cuits, and, in Escambia County, a constitutional Court 
of Record, and, in Dade, Duval, Hillsborough, Monroe, 
Orange, Palm Beach and Polk Counties, “Criminal 
Courts of Record’, and in Dade, Volusia and Hills- 
borough Counties, “Courts of Crime”. 

To serve as prosecuting officers in the Circuit 
Courts there are twenty-eight State’s Attorneys with 
Assistant State’s Attorneys in the Fourth, Eleventh 
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and Thirteenth Circuits. There are forty-nine “‘Prose- 
cuting Attorneys” and eight “County Solicitors” hand- 
ling criminal prosecutions in these various tribunals, 
having limited jurisdiction in criminal matters. And so, 
other than in Circuit Courts, we have Justice of the 
Peace Courts, County Judges’ Courts, County Courts, 
Courts of Crime, Criminal Courts of Record and a Court 
of Record handling, in the aggregate, by far the greater 
portion of criminal matters arising from some alleged 
offense against the Laws of Florida, and in these 
Courts, severally, the limitation imposed by Section 10, 
Bill of Rights of the Constitution, does not prevail. 
HOW THE DIFFERENCE APPLIES 
It can and does happen during the course of a leg- 
islative year, in a county having only a Circuit, County 
Judges’ and Justice of the Peace Courts, that offenses 
other than capital in such county can only become tri- 
able after the return of an indictment by a grand jury, 
but that the Legislature having met and created a new 
court in which has been reposed the right to try crim- 
inal matters other than capital, these same offenses, 
other than capital, become triable upon an information 
filed by the prosecuting officer of such court. The na- 
ture of the crime, the degree of the offense, the pen- 
alty to be imposed have not changed. It is only that 
the tribunal and the official personnel have been al- 
tered, and yet, these officials with more limited juris- 
diction than that reposed in the Circuit Court, and, as 
popularly considered, officers holding less attractive 
and less responsible positions, are permitted to expe- 
dite justice and preserve and invoke greater econ- 
omies, and may more readily dispose of alleged crimin- 
al offenses, and are actually permitted to bring on for 
trial by information and to dispose of the offenses with- 
out awainting the semi-annual regular meetings of the 
grand juries, and indeed are clothed with authority de- 
nied to the higher court and to its officials. 
And all this merely by the accident of a new 
court. 
And so in these inferior tribunals when the prose- 
cuting officer is apprised of the commission of a crime, 
and he, pursuant to his prescribed duties, makes an in- 
vestigation thereof and examines the witnesses for such 
purpose, the culprit or party charges is promptly ap- 
prised of what he will be required to meet in the pre- 
paration of his defense by virtue of the information 
filed in court by such prosecuting officer. And these 
courts meet usually four or more times a year, and no 
grand jury is required to initiate its deliberation, and 
the defendant is not required to linger unduly under 
the cloud thus cast upon him or to languish in jail if 
so unfortunate as to be unable to furnish bail. And the 
county has less jail facilities to provide because of the 
greater promptness with which criminal prosecutions 
are disposed of; and the number of times witnesses are 
summoned is reduced and their per diem and fees are 
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conserved and the county has to furnish food and lodg- 
ing for prisoners for a shorter period of time. And 
greater dispatch prevails than under the conditions 
theretofore existing prior to the creation of such court. 
And if one is informed against and charged with other 
than a capital offense and should wish to plead guilty 
and be sentenced, such plea may be received and sen- 
tence imposed. But in the neighboring county perhaps 
no such inferior court has been created, and if the venue 
of an offense lay in such county, an entirely different 
proceeding is required. Then, when finally the crime has 
been charged to an individual and a warrant issued for 
his arrest, and he is brought either before the Justice 
of the Peace or the County Judge, they sit as a com- 
mitting magistrate and do no more than determine 
whether or not in their own minds they have reason to 
believe that a crime has been committed and that there 
is sufficient evidence to hold the party charged with the 
commission of such crime. At this time witnesses are 
probably summoned for the second time. If it is so 
found, the prisoner is continued in custody and sent to 
jail, unless bail is furnished, where he remains at the 
expense of the county until the convening of the grand 
jury of the Circuit Court. At such time witnesses are 
again summoned. If, perchance, the grand jury has just 
adjourned, at least six months must elapse, except 
in rare cases where aroused public sentiment might 
prompt a circuit Judge to convene a special term of 
court. But the defendant must abide the wheels of time 
and the opinion of the grand jury before knowing 
whether no bill will be returned and he be discharged 
from custody, or a true bill returned and he be required 
to prepare his defense and stand trial. Should he desire 
to plead guilty, before such plea can be filed, a term of 
court must convene. 

My investigation has demonstrated that a large 
percentage of such cases bound over to await grand 
jury action are never indicted. And the practise of 
every lawyer has demonstrated that a fair percentage 
of those indicted can not be disposed of at the then 
pending term of Circuit Court, or, if indicted for some 
offense cognizable by an inferior court, substantial 
delay must result before the case may be tried. Al- 
though state’s witnesses were probably all summoned 
before the committing magistrate, at the convening of 
the grand jury the prosecuting attorney must again 
summon the state’s witnesses and when the case is 
tried, must again summon the state’s witnesses, and 
the per diem and mileage of such witnesses is no small 
item in the aggregate of the cost of the judicial ma- 
chinery in Florida. 

DEFENDANT ENTITLED TO A 
SPEEDY TRIAL 
Section 4, Bill of Rights provides that 
“All courts in this state shall be open so that 
every person for an injury done him in lands, 
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goods, person or reputation, shall have remedy by 

due course of the law, and right and justice shall 

be administered without sale, denial or delay.” 

_ “Excessive bail shall not be required, nor ex- 

cessive fines be imposed, nor cruel or unusual pun- 

ishment or indefinite imprisonment be allowed, nor 
shall witnesses be unreasonably detained.” 
“In all criminal prosecutions the accused shall 

have the right to a speedy and public trial, by im- 

partial jury, in the county where the crime was 

committed...” 

If perchance the accused be a citizen of the county 
with only a Circuit, County Judge’s and Justice of the 
Peace Court, these constitutional provisions are rather 
effectually denied to him. Whereas, if perchance, the 
venue lay in a county having some of these inferior 
courts, then some colorable compliance with such guar- 
anties of the Bill of Rights is preserved to him. 

And the taxpayers of the first county have in the 
given case the smaller bills to pay; while the taxpayers 
of the second county, because of not having these in- 
ferior tribunals with jurisdiction in criminal matters, 
must contribute a proportionaltely larger share of their 


estate to the support of the disposition of the given 
cause. 


GEOGRAPHICAL DISTINCTION AND NOT 
ONE OF PRINCIPAL 


But well meaning citizens often believe that one 
is entitled to a grand jury investigation before being 
brought to trial. If so, then they are unhappy in their 
philosophy in the first county and can only gain com- 
fort in the second county. But life in this era is not so 
geographically restricted, and county lines are imagin- 
ary boundaries, and the business of every day inter- 
course and contact removes any security that one may 
have in such philosophy. Our scheme of procedure is 
neither the one nor the other. And there is no sound 
logical reason for the distinction that exists between 
criminal procedure among the several counties. We may 
not, within the present Constitution, criticise either 
procedure in the abstract, for we live under a system 
based somewhat upon differences because of geographic 
divisions as distinguished from philosophical or prac- 
tical distinctions of principal. 

There is no sound reasoning to be advanced to sup- 
port these differences in procedure. Among these sev- 
eral kinds of courts having jurisdiction of felonies that 
may at a given moment exist in a given geographical 
area, geography alone seems to be the basis for the 
distinctions. 

It is wrong in the abstract to bring one to trial 
for a criminal offense on information, as distinguished 
from on indictment, it is equally as wrong to do so in 
the first as in the second county, and if it is right to 
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subject one to an offense by indictment only in the 
second county, it is equally right to do so only on such 
basis in the first county. 


CONFUSION IN PRACTISE 


Indeed, the lawyer or individual in Fort Myers is 
unacquainted with criminal procedure in Duval County 
and the attorney in Miami may not be sure of his pro- 
cedure in Flagler County. There is a lack of uniformity 
and an unnecessary complexity of procedure and of jur- 
isdiction that is both bewildering, expensive and il- 
logical. 


ILLUSTRATIVE CASE 


In the First Judicial Circuit embracing Escambia, 
Okaloosa, Walton and Santa Rosa Counties, the reports 
of the State’s Attorney to the Attorney General, (Bi- 
ennial Report of the Attorney General, 1929-1930, 
pages 94-100), serve to demonstrate some of the points 
involved. In Escambia County the Court of Record dis- 
poses of criminal matters other than capital offenses, 
whereas all felonies are disposed of in the Circuit 
Courts in the remaining counties, and the following 
appears: 


Indictments No Bills Verdict 

Returned by Returned of not 

Grand Jury’ By Grand Guilty 

Jury Tried Returned 

Escambia _______- 4 1 5 1 
Okaloosa ___. 82 56 45 15 
ee 156 105 76 16 
Santa Rosa 85 85 62 7 


It should be noted that in the latter three counties 
of the matters considered by the grand jury, 323 in- 
dictments were returned for the two year period and 
246 “no bills” were returned for a like period. In these 
counties the state’s attorney, after having called the 
witnesses for investigation, and/or before the commit- 
ting magistrate could not dismiss the 246 cases, but had 
to again summon the witnesses before the grand jury 
and to again go through the formality of presenting 
the pertinent facts as a basis for indictment. And these 
defendants were held and much expense was involved 
to them and to their families and to the counties. It is 
difficult to believe that State’s Attorneys, certainly 
men on the average, of equal intelligence, integrity and 
fairness as the prosecuting officers of the inferior 
courts, would not have informed against more than 
three-fifths of the total criminal cases investigated 
would have saved the state from further following the 
prosecution of two-fifths of the criminal cases involved 
and so avoided the private and public cost, chagrin and 
unhappiness resulting from detaining the accused and 
presenting the facts to the grand juries in these three 
counties in these cases in which no bills resulted. 

The conditions prevailing in the First Circuit are 
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typical of those prevailing in the other Circuits. De- 
fensive tactics of the true criminal are very often for 
procrastination and delay. It affords opportunity to get 
rid of witnesses and to nullify the efforts of the prose- 
cution; and the considerations of state require all 
promptness commensurate with justice. Indeed, pop- 
ular criticism of the English, as compared with the 
American, system, is critical of America and compli- 
mentary to England primarily because of the expedi- 
ency with which criminal matters are disposed of in 
England. 
EFFORTS FOR REFORM 

The Committee on Criminal Law and Procedure of 
which Honorable L. L. Fabisinski was Chairman for 
1929, reported to the 1930 Orlando Convention, the 
unanimous recommendations of his committee that 
Section 10, Bill of Rights of the Constitution do be 
amended so as to permit the bringing on for trial of 
criminal matters upon information in all other than in 
capital cases. At the same Convention a Committee on 
Noteworthy Changes in Statute Law made a like 
unanimous recommendation. 

In 1930 the Committee of the Bar Association on 
Criminal Law and Procedure, of which the Honorable 
Herbert S. Phillips was Chairman, brought to the 1931 
Daytona Convention of the Association a like unani- 
mous recommendation. 

Honorable Abe Kanner, a member of this Associ- 
ation, and a Representative in the Legislature, pre- 
pared, introduced, and assisted in having passed 
through the House of Representatives of the 1931 Reg- 
ular Session, a resolution for the submission of a con- 
stitutional amendment amending said section of the 
Constituticn so as to provide that information might be 
filed in all criminal cases except capital offenses, and 
defendants brought on for trial thereon. But this res- 
olution, although receiving a majority therein, failed 
of passage in the Florida Senate by the necessary two- 
thirds vote. 

PRACTISE IN OTHER STATES AND TERRITORIES 

The law in the American states is not uniform on 
this subject. Dividing the states into those permitting 
trial, first, cn indictment only, second, on information, 
and third, on either by information or indictment, and 
then further dividing the same into capital offenses, 
felonies and misdemeanors, the best information I have 
been able to obtain, indicates the laws of 49 states and 
territories, on which I have any information to be sub- 
stantially as follows: 


A—Indicates Proceed by Indictment only. 

B—Indicates Proceed by Information. 

C—Indicates Proceed either by Indictment or In- 
formation. 


STATE CAPITAL FELONY MISDEMEANOR 
Alabama _.. A A A 
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(some exceptions) 


Alaska ____. A A B 
Arizona C Cc 
Arkansas _. A A A 
California _. C C Cc 
Colorado C C C 
Connecticut. A A A 
(except Sup. Crt.) 
Delaware _. A A A 
District of 
Columbia. A B B 
Georgia (No information given) 
Idaho C C C 
Illinois (No information given) 
Indiana (No information given) 
A A B 
Kansas Cc C 
Louisiana _. A B B 
Kentucky _. A A B 
Maine _____.. A A A 
Maryland _. A A A 
Massachusetts C C C 
Michigan C C 
Minnesota (No information given) 
Mississippi (No information given) 
Missouri C C Cc 
Montana (No information given) 
Nebraska _.. C C C 
Nevada C C C 
N. Hampshire A A B 
New Jersey A A A 
(except in J. P. Crt.) 
New Mexico C Cc Cc 
New York. A A A 
(except in special courts) 
North Carolina A A A 
North Dakota B B B 
(generally) 
A A A 
Oklahoma C Cc C 
Oregon ___. A A A 
(except when waived) 
Pennsylvania <A A A 
Philippines A A A 
Porto Rico _. B B B 
Rhode Island C C C 
So. Carolina A A 
(except lower crts., and 
statute changed) 
South Dakota B B 
(generally) 
Tennessee _.. C C Cc 
A A C 
C C C 
Vermont __... A B B 
Virginia ___. A A B 
Washington C C C 
W. Virginia <A A A 
(except in J. P. Crt.) 
Wisconsin _.. C C 
Wyoming __ C C C 
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Thus, it will be observed that there is a lack of 
uniformity among the states, some proceeding entirely 
by indictment, some entirely by information, and some 
by either information or indictment. Of the fifty-two 
jurisdictions considered, in capital cases twenty-five 
require indictment. Eighteen permit either indictment 
or information, and three proceed by information. For 
felonies, twenty-one require indictment with excep- 
tions in four states, Florida in Criminal Courts, Con- 
necticut in the Supreme Court, New Jersey in the Jus- 
tice of the Peace Courts, and New York, except in 
special courts, six proceed by information and eigh- 
teen proceed either by indictment or by information. 

For misdemeanors, fourteen provide for indict- 
ments with certain exceptions. 

CONCLUSION 

There may be a substantial division of opinion on 
this subject among the members of this Association, 
although its archives would clearly show the prevail- 
ing opinion to be favorable to the adoption of such a 
constitutional amendment. But if this Association’s 
recommendation in this particular is to prevail, then 
it is going to be necessary that a program of education 
do be carried on throughout the state, and particular- 
ly throughout the counties of the second class referred 
to, where the public, and even Legislators, are or may 
be ignorant of the cogent reasons supporting a change 
in criminal procedure in Circuit Courts. There is in- 
sufficient general information as to the benefits ob- 
taining in the more populous counties where the great- 
er number of criminal cases are disposed of in inferior 
courts and where only those cases involving capital of- 
fenses are usually made the subject of indictment by 
grand juries. 

I do not wish to be understood for one moment, 
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personally, as recommending the abolishment of the 
grand jury system. Personally, I am persuaded that 
probably no particular harm would come from making 
it unnecessary to convene the grand jury at each term 
of the Circuit Court, but I certainly have no objection 
to its convening at the beginning of every term of the 
Circuit Court and think that perhaps the more whole- 
some results might continue to obtain therefrom. Like- 
wise, I am persuaded that grand juries should investi- 
gate all criminal cases called to their attention, and 
should be given the right to investigate matters on 
which its members have information, and that the 
grand jury should be clothed with authority to bring 
and to present indictments for crime. I likewise firmly 
believe that it is better that capital offenses shouid 
only be chargeable only through grand jury indict- 
ment. But I am most strongly persuaded that since the 
isolation of the rural areas, of which Florida was com- 
posed at the time of the adoption of the present consti- 
tution, has been entirely superseded through the evo- 
lution of transportation and by a so closely inter-related 
population that we can no longer gauge our laws on 
geographical boundaries, that our criminal procedure 
should be substantially uniform throughout the state. 

I am likewise persuaded that substantial rights 
are withheld if not actually denied to one charged 
with a crime in these areas where trial can only be had 
after grand jury indictment and that the delays and 
other expenses incident to the procedure in such areas 
are unfair to the taxpayers thereof, and that the 
same can, to a substantial degree, be remedied by the 
adoption of a constitutional amendment disposing of 
the necessity for indictment by grand jury in other 
than in capital cases. 


REPORT OF 


Honorable John C. Cooper, Jr., President 
Florida State Bar Association. 
Sir: 
REPORT OF COMMITTEE ON NOTEWORTHY 

CHANGES IN STATUTE LAW 
The 1931 Legislature in its one hundred days en- 
acted 640 Special Laws and 579 General Laws. Of 
course, a great many of the general laws were general 
in language but local in application and in substance 
local laws. From the number of General Laws the Com- 
mittee has selected the following as worthy of the at- 
tention of the Bar. Attention of the Bar is particularly 
directed to the several statutes of the 1931 Legislature 
published in the August, September and October edi- 
tions of our Law Journal. The scope of this report will 
permit little more than reference to the various laws 
mentioned. 
For convenience they may be grouped under the 
following general heads: 

BANKS AND BANKING 

House Bill 844, Chapter ____ , provides that any 
bank or banking company may pay a check drawn by 
a person having funds on deposit, notwithstanding the 
death of the drawer if presentation of such check or 
order is made within thirty (30) days after the death 
of such drawer or at any time if the bank has not re- 
ceived written notice of the death of the drawer. 
House Bill 859, Chapter , protects any bank 
against liability on a forged or raised check issued in 
the name of a depositor unless either 
1: within one year after notice to said depositors 
that the vouchers representing payments charged to 
the account of said depositor for the period during 


which such payment was made are ready for delivery, 
or 


2: in case no such notice has been given within 
one year after the return to said depositor of the vouch- 
er representing such payment, said depositor shall no- 
tify the bank that the check so paid is forced or raised, 
or 

83: in case of a savings account unless notice has 
been given the bank within six months after the next 
succeeding date upon which interest shall have been 
paid by the bank on said depositor’s account. 

House Bill 403, Chapter ___. , authorizes State 
Banks, with the permission of the Comptroller obtained 
in advance to protect themselves against runs either 
at the bank or through clearing houses by refusing to 
pay out in excess of twenty per cent (20%) of the ac- 
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ON 


NOTEWORTHY CHANGES IN STATUTE LAW 
(Delivered at Conference of Delegates of Local Bar Association, Oct. 30, 1931.) 


count of any deposit to any depositor or his order. The 
time during which a bank may avail itself of this Act is 
not permitted to exceed ninety (90) days unless in the 
discretion of the Comptroller a case of extreme neces- 
sity exists. 

BONDS 

House Bill 241 XX, Chapter _ , is a general re- 
funding act authorizing any County, City, Town, Spe- 
cial Road and Bridge District, Special Tax School Dis- 
trict or other tax district or unit in this State to issue 
refunding bonds, for indebtedness outstanding at the 
time of the passage of the Act or accruing thereafter. 
By the language of the Act it is intended as a supple- 
mental and additional grant of power to each and every 
of the various units of the State therein described but 
no laws or parts of laws are repealed except such as 
are in conflict with the full exercise of the powers 
granted by the Act in question. 

House Bill 187, Chapter ___ , is the enabling act 
to Section 6, of Article 9, of the Constitution of Flor- 
ida, adopted 1930. This act prevides the manner of hold- 
ing the elections provided for in the Constitutional 
Amendment, and of determining who are qualified vot- 
ers. It requires the persons participating in such elec- 
tions to be electors under the general laws of the State, 
and also freeholders. The act defines a freeholder as any 
person “who has an immediate beneficial ownership in- 
terest, legal or equitable, in the title to a fee simple es- 
tate in land.” 

In connection with this act might be mentioned 
House Bill No. 59, Chapter , making it the duty 
of undertakers in this State to report the death of each 
person over the age of twenty-one years at the time of 
death, together with the name and address of such 
person, to the registration officer of the County in this 


‘State where the deceased person last resided. 


CORPORATIONS 

Senate Bill 734, Chapter , requires all corpor- 
ations, whether domestic or foreign, except certain ex- 
empt corporations, to file with the Secretary of State 
on July 1st of each year a sworn report on form to be 
furnished by the Secretary of State, giving the names 
of the officers and directors of said corporation, and 
the Post Office address of each, the home office of the 
corporation, the name and address of the Resident 
Agent on whom service of process may be made, the 
main line of business engaged in by the corporation, 
the date of the last meeting of its Board of Directors, 
where the corporation has been actively engaged in 
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business during the previous twelve months, or if its 
charter powers have been dormant the number of 
shares of corporate stock of such corporation with the 
par value thereof, the total amount of capital stock, 
and if a foreign corporation, the amount of its capital 
stock allocated for use in the State of Florida, and such 
other information as may be needed to show whether 
the corpcration is active or inactive or as may be neces- 
sary for the Secretary of State to have in carrying out 
the provisions of the act. A schedule of fees is provided 
which fees are called a filing fee or tax and must ac- 
company the report. Delinquency of thirty (30) days 
after July 1st in filing such report makes it the duty 
of the Secretary of State to give notice to the delin- 
quent corporation at its last known address. Each cor- 
poration failing within three (3) months after July 
1st of each year to comply with the provisions of the act 
shall be deemed to be no longer exercising its charter 
or corporate privilege in this State. Any corporation 
failing to comply with the provisions of the act for six 
months shall forfeit its corporate and charter privileges 
and shall not be permitted to maintain any action in 
any court in this State until such report is filed and all 
fees due thereunder paid. One novel provision of the 
act requires the Secretary of State on January Ist of 
each year to make up a list of delinquent corporations 
and mail a copy of such list to the Clerks of the Circuit 
Courts, Civil Courts of Record, the Circuit Judges and 
the Justices of the Peace of the State. 
CRIMES 

House Bill 17X, Chapter —_ , makes arson an 
offense of four degrees, First degree is the burning of 
any dwelling house or other building a parcel thereof; 
second degree, the burning of any other building; third 
degree, the burning of any personal property of value 
$25.90 or over, and fourth degree, the attempt to burn 
any of the building or property mentioned in the act. 
The punishment provided ranges from not more than 
twenty (20) years in the State Prison for the first 
degree, to not more than two years in the State Prison 
or a fine not exceeding $1000.00 for fourth degree. 

House Bill 18X, Chapter __. , makes the placing 
or distribution of any inflammable or combustible ma- 
terial in any building with intent to set fire to or burn 
the same, an attempt to burn such building and pun- 
ishable by imprisonment in State Prison not more than 
ten years. There may be conflict between the provi- 
sions of this bill and the House Bill 17X, making arson 
in the fourth degree an attempt to burn a building 
or property. 

House Bill 16X, Chapter ___ , makes it a felony 
punishable by imprisonment in the State Prison for 
not more than five years for any person wilfully and 
with intent to injure and defraud the insurer to set fire 
to and attempt to burn, etc., any structure insured 
against loss or damage by fire. 


House Bill 234, Chapter , was a victory for 
the esthetes in protecting certain of our trees not 
heretofore protected. 

EVERGLADES DRAINAGE 

Senate Bill 332, Chapter _____, is a completely new 
Act dealing with Everglades Drainage and approaching 
the problem of such drainage in a manner differing 
from any previous approach. New features which might 


} be mentioned are authority for the creation of inde- 


pendent sub-districts, the appointment of a General 

Manager for the entire district, provision for the aboli- 

tion of existing sub-districts, placing control of such 

districts on a Board composed of five members resid- 

ing within the district, appointed by the Governor. 
FLOOD CONTROL 

Senate Bill 799, Chapter ____ , is an. entirely new 
Act providing measures presented with the view of co- 
operation between the State and the Federal Govern- 
ment in Flood Control in the Everglades area. 

GUARDIAN AND WARD 

House Bill 12, Chapter ___ , authorizes the guar- 
dian in certain cases, with the approval of the County 
Judge, to encumber the real estate of the ward. 

LANDLORD AND TENANT 

House Bill 263, Chapter ___. , re-defines tenancies 
at will and at sufferance. 

MOTOR VEHICLES 

Senate Bill 411, Chapter ____ , supplants Chapter 
13,700 Acts of 1929, putting motor vehicles used for 
commercial purposes in this State under the jurisdic- 
tion of the Railroad Commission. 

The 1929 Act was held unconstitutional, to a very 
considerable degree at least, by the Supreme Court of 
the United States recently in the case of Smith vs. Ca- 
hoon, which went on writ of error to the Supreme Court 
of Florida. In the 1931 Act the classes of carriers, com- 
mon, contract and for hire, are separately redefined and 
the provisions applicable to each of the several classes 
clarified with a view to meeting the objections to the 
1929 Act stated in Smith vs. Cahoon. 

PENSIONS 

House Bill 781, Chapter __., provides for a pen- 
sion of $40.00 per month to school teachers who have 
had thirty-five or more years service in Florida, are in- 
capacitated to earn a livelihood and are without other 
means of support. 

PLEADINGS 

Substitute for House Bill 53, Chapter ____ , was the 
enactment of the chancery procedure act so ably work- 
ed out by the Committee, of which Mr. E. J. L’Engle 
was Chairman, which has been many times before the 
State Bar Association. It would be futile in this report 
to make any effort to give further information con- 
cerning this act than the Bar already possesses. 

House Bill 143, Chapter ____., provides that from 
and after the passage of that Act all obligations, debts, 
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demands and liabilities that are proper to be pleaded in 
pleas of recoupment may be so pleaded, and such plea 
shall have the same force and effect, and create the 
same right of recovery to the defendant as pleas of set- 
off and form the proper basis for judgment in favor 
of the defendant in the same manner and to the same 
extent as pleas of set-off. It is interesting to note that 
this statute may make it possible for tort claims of a 
sort to be set off against contract claims, which has not 
heretofore been possible under our statute of set-off, 
as construed by the Supreme Court. It has generally 
been the law that recoupment, which is a common law 
remedy, was allowed for torts and in actions for torts. 
If the claim constituting the basis of the plea of re- 
coupment has sufficient proximity of connection with 
the claim of plaintiff whether contract or tort to come 
within the scope of a plea of recoupment, then the de- 
fendant under this statute may have an affirmative 
recovery against the plaintiff, it would seem. Those 
interested might see Jarrett vs. Reece, 66 Fla. 317, 63 
So. 581 (1913), as also the concurring opinion of Mr. 
Justice Armstead Brown in Delco Light Company vs. 
Hutchinson Properties, 99 Fla. 411, (1939). 

PROCESS 
Senate Bill 738, Chapter ____ , provides that the 
return day of all process in actions in quo warranto. 
habeas corpus, mandamus and prohibition shall be as 
fixed by the Court without regard to any particular 
Rule Day. 
Senate Bill 58, Chapter _____ , imposes the restric- 
tion that any valid legal publication must be published 
in accordance with the statutes relating to such publi- 
cation and in a newspaper, which at the time of such 
publication shall have been published continually at 
least once a week, and have been entered as second class 
matter in the Post Office in the County where pub- 
lished for a period of one year preceding the first in- 
sertion of such publication or in a newspaper which is 
a successor of a newspaper so published, provided that 
the act applies only to counties where newspapers are 
being published which can qualify under the act. The 
proof of publication must show that the newspaper in 
which the publication occurred was qualified under the 
act. 


Senate Bill 61, Chapter ____ , provides that the op- 
eration of any motor vehicle not licensed in the State 
of Florida by any non-resident chauffeur, operator or 
owner of this State shall constitute the Secretary of 
State of Florida the agent of such chauffeur, operator 
or owner to accept service of process in any civil suit 
or proceeding by any resident of Florida against such 
chauffeur, operator or owner arising out of or by reason 
of any accident or collision occurring within the State 
of Florida, in which a motor vehicle operated by such 
chauffeur, operator or such owner is involved. 

The method provided for procuring service in such 
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suit is by leaving the original and a copy of the sum- 
mons, a copy of the declaration or complaint, with a fee 
of $2.00 in the hands of the Secretary of State or some- 
one designated by him in his office. It is required, how- 
ever, that notice of such service, a copy of summons or 
declaration or complaint shall forthwith be sent by reg- 
istered mail to the defendant by the Secretary of State, 
or his designated agent, and defendant’s return receipt 
and the affidavit of the Secretary of State or his agent 
of the compliance with the statute shall be appended 
to the summons and filed in the office of the clerk of 
the Court wherein the suit is pending. It will be noted 
that the advantage of the statute is limited to residents 
of Florida. :Also one may be curious as to whether a 
wary defendant may wonder whether a return receipt 
from him is a prerequisite to the validity of the service. 
It is observed, of course, that the judgment to be ren- 
dered under this statute is a personal judgment. 

This statute is substantially the same as a Mas- 
sachusetts statute held to be valid as a support for a 
personal judgment by the Supreme Judicial Court of 
Massachusetts in Hess vs. Pawloski, 114 N. E. 760 
(1924) and by the Supreme Court of the United States 
in Hess vs. Pawloski, 274 U. S. 353, 71 L. Ed. 1091 
(1927). 

The importance of the provision of our statute for 
giving the defendant actual notice is emphasized by the 
decision of the United States Supreme Court in Wuch- 
ter vs. Pizzutti, 276 U. S. 18, 72 L. Ed. 446 (1928), 
holding a statute of New Jersey not containing the 
same or similar provision unconstitutional. An inter- 
esting note on the subject may be found in 57 A. L. R. 
page 1239. 

RECORDING ACTS 

House Bill 100, Chapter ____. , authorizes the fil- 
ing in the office of the Clerks of the Circuit Courts 
of this State notice of liens for taxes payable to the 
United States and certificates discharging, partially 
discharging or releasing such liens. 

House Bill 101, Chapter ______ , makes all final judg- 
ments and decrees theretofore or thereafter to be ren- 
dered and entered in the United States District Court 


‘of this State, and certified copies thereof, admissible 


as prima facie evidence in the several Courts of this 
State of the entry and validity of such judgments and 
decrees. 

House Bill 102, Chapter _.... authorizes judg- 
ments and decrees of the United States Courts held in 
the State of Florida to be registered, recorded, docket- 
ed, indexed and otherwise conformed to the rules and 
requirements relating to judgments and decrees of the 
Circuit Courts of this State. 

The State Bar Association has endeavored for some 
time to get these three acts adopted and is to be com- 
mended in procuring their adoption by the 1931 Legis- 
lature. 
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House Bill 110, Chapter _____ , expressly makes it 
unnecessary to record or enter in the minutes of the 
Court or Chancery Order Book any order of publication 
for securing constructive service of process or notice 
by publication, provided nothing in the act shall be con- 
strued as relating to the recordation of the proof of 
publication of such orders of publication or notices. 
Quere: Whether this makes any change in previous 
statutes. 


RULE AGAINST PERPETUITIES 

Senate Bill 73, Chapter , declares that no 
disposition of property, or the income thereof, there- 
after made for the maintenance or care of any public 
or private burying ground, churchyard, or other place 
for the burial of the dead, or any portion thereof, or 
grave therein, or monument or other erection in or 
about the same, shall be held a perpetuity. Quere, 
whether this statute makes any change in the existing 
law. 


SECURITIES COMMISSION 
House Bill 436, Chapter ____. , which was pub- 
lished in full in the State Bar Association Journal for 
August of this year is a substantial enactment of the 


uniform securities act in force in a very large number 
of the States of the Union. 


SUITS AGAINST STATE 

Senate Committee Substitute for Senate Bill 119, 
Chapter ___. , authorizes suits at law and in equity to 
be maintained against the State Road Department on 
any claim which has arisen since June 7th, 1923, under 
contract for work done or thereafter to arise under con- 
tract for work done. This statute has recently been 
under attack before Judge Love, who has not, to the 
knowledge of the Committee, yet rendered his deci- 
sion. The Act grows out of the action in the Supreme 
Court of State, ex rel Davis vs. Love, 99 Fla. 333, 1930, 
holding unconstitutional Section 4, of Chapter 9312. 
Acts of 1923, authorizing suit against the State Road 
Department. 

SUPREME COURT 

By House Bill 401, Chapter ____. , the terms of the 
Commissioners now serving the Supreme Court are 
made to expire with the general election in 1932. - 

TAXATION 

Senate Bill 852, Chapter ___., authorizes the ac- 
ceptance and exchange of bonds or delinquent interest 
coupons or other delinquent obligations of counties, 
districts or municipalities at par in redemption of lands 
from tax sales and in payment of other evidences of 
delinquent taxes due to such taxing units. 

Senate Bill 436, Chapter ______. , provides for the levy 
of an inheritance and estate tax by the State as auth- 
orized by Constitutional Amendment adopted 1930. As 
is well known the act levies no additional burden upon 
the estate but simply takes for the State the amount 


allowable to the taxpayer under the Federal statutes as 
a credit for tax payments. 

Senate Bill 11X, Chapter __ , seeks to recover 
from the Federal Government the amount the State 
might have collected since 1924 by such tax. 

House Bill 17, Chapter ___ , relieves any person 
applying before November first of any year to redeem 
lands theretofore sold for non-payment of taxes from 
paying the current year’s taxes thereon. 

House Bill 410, Chapter , authorizes the fore- 
closure in chancery of liens for taxes or special assess- 
ments in favor of any incorporated city or town wheth- 
er such taxes were imposed before or after the passage 
of the act. The procedure is made analogous to that 
of mortgage foreclosure. 

House Bill 41, Chapter — » amended Chapter 
14,572, Acts of 1929, so that no suit under said act to 
foreclose any tax lien against any homestead can be 
brought until the expiration of four years from the date 
of the certificate. 

House Bill 618, Chapter ___ , prescribed a fee of 
Ten ($10.00) Dollars, for each commission issued by the 
Governor, attested by the Secretary of State, and un- 
der the Great Seal of the State. 

Senate Bill 12XX, known as the Gomez bill author- 
izes the redemption of lands sold for non-payment of 
any taxes imposed by any taxing unit in this state, in 
installments covering a period of four years or less 
from the beginning of the installment redemption. 

Senate Bill 196, Chapter ___ , imposes an excise 
tax on documents in this State. The act is set out in full 
in the August issue of our Bar Association Journal. 

House Bill 30XX, Chapter _____ , is a new taxation 
measure dividing all intangible personal property in 
this State into three classes, and imposing a graduated 
tax on each class. 

Senate Bill IX, Chapter ____ , imposes a new tax 
upon the gross receipts of persons, firms or corpora- 
tions furnishing electricity for light, heat or power, 
and natural gas or manufactured gas for light, heat 
or power, and for use of telephones and for sending 
telegraph messages. 

Committee Substitute for House Bill 8X, Chap- 
QO Sisiscc , levied as a new tax, the tax known as the 
chain store tax, the amount of the license or fee being 
graduated by the number of stores owned or operated 
by the taxpayer. This act, as the Bar is well aware, is 
now before the Supreme Court of Florida. 

TRUSTEES 

House Bills 842 and 847, Chapters ‘ 
respectively, are important, imposing additional re- 
strictions upon the investment of trust funds in this 
State. 


Two Constitutional Amendments were proposed: 
The amendment of Section 5, Article 8, making the 


terms of County Commissioners four (4) years, instead 
of two (2); and the amendment of Section 2, Article 
5, providing for a seventh Justice of the Supreme 
Court. 

In addition there were created eight (8) new 
Boards and Commissions, not including Senate Bill 571. 
regulating and licensing the practice of midwifery. 
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Respectfully submitted, 

CLAUDE PEPPER, 
Chairman, 

CARY D. LANDIS, 

L. L. FABISINSKI, 

J. TURNER BUTLER, 

S. P. ROBINEAU, 
Members. 
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ETHICS 
By Judge W. H. Ellis, of the Florida Supreme Court. 


I am going to speak to you today briefly upon the 
subject of legal ethics, that is, such conduct as attor- 
neys should observe in practicing the profession of 
law. It would be a stupendous task to discuss partic- 
ular instances of professional conduct and undertake to 
square them by any rule or cannon of ethics prescribed 
by bar associations or generally recognized by the pro- 
fession as applicable in the particular case. It is better 
in view of the time which it would be prudent for me 
to occupy on this occasion to discuss the subject in its 
relation to the administration of law. 

That there is such a definite relation there can 
be no doubt, because under our system of government 
courts of justice are established for the purpose of 
construing the law; that is, ascertaining the particular 
rule and determining the rights of the parties accord- 
ing to the provisions of that rule. 

That is a most important function of government. 
Upon its accurate operation, reasonable celerity and 
cost to the parties, depend largely, if not entirely, the 
peace of society, the general contentment of the people. 

Courts of justice cannot function without the aid 
of counsel unless every unit of society was so well in- 
formed in the matter of the “Rights of Persons,” the 
“Rights of Things”, “Private Wrongs” and “Public 
Wrongs’, the classification according to Blackstone 
into which law naturally falls, as to be able individu- 
ally to present to the court his cause or defense. Even 
in such case the individual litigant might find himself 
so affected by his personal interests as to render him- 
self less efficient in the effort to attain justice and 
secure his remedy or protection from unlawful aggres- 
sion, and artificial persons and public corporations and 
the State would be deprived of a hearing. The courts 
could not initiate proceedings for the adjudication of 
rights because if they undertook to do so such activi- 
ties would probably make partisans of them in a cause 
and destroy all confidence in the integrity of their 
labors. 

Hence lawyers are not “necessary evils”, as some 
cynic has said, but are essential to the proper and ef- 
ficient administration of justice between man and man, 
the individual and the public. The practice of law thus 
becomes a privilege as distinguished from a right. A 
privilege guarded by the sovereign power and commit- 
ted only to those who by education, training and char- 
acter are deemed to be worthy factors in the State’s 
effort to preserve the peace of society, maintain the 
dignity and power of the State and promote the gen- 
eral welfare of the people. 

Viewed in this light, the lawyer is an important 
instrumentality in government. The trust committed 


to his charge is great and the standard of honor which 
should control his activities should be commensurable 
with that standard by which the State exercises her 
high sovereign power, if not it is easy to perceive how 
the trust fails. ; 

It thus follows that the legal profession may be 
most helpful or most debasing and, as Judge Orrin 
Carter of Illinois said, whether it is one or the other 
depends largely on whether it is made a trade or a 
profession. If it is followed solely for financial gain 
its influence is most pernicious. 

Lord Coke said: “I never saw any man of a loose 
and lawless life attain to any sound and perfect know]- 
edge of the laws; and on the other side, I never saw 
any man of excellent judgment in these laws but was 
withall honest, faithful and virtuous.” Judge Shars- 
wood, in our own times, thus admonishes the pro- 
fession: “Let it be remembered and treasured in the 
heart of every student that no man can ever be a truly 
great lawyer who is not in every sense of the word a 
good man”. (Modern American Law.) 

In ancient Rome lawyers were held up as a favored 
class, standing as ministers of justice and the oracles of 
the law. Through disregard of their obligations, ignor- 
ing the ethics of the profession and making of it a mere 
trade, the ancient Roman lawyer became, as Erickson 
said, an enemy to society, ridiculed as a parasite and 
denounced and reviled as something little better than 
a criminal and worse than a rogue. 

‘Gibbon in discussing the lawyer during the declin- 
ing years of the Roman Empire said that the noble art 
had fallen into the hands of people who, with cunning 
rather than skill, exercised a sordid and pernicious 
trade; procuring admission into families for the pur- 
post of fomenting differences, encouraging suits and 
preparing a harvest of grain for themselves. They fur- 
nished their rich clients with subtleties to confound 
the plainest truths and with arguments to color the 
most unjustifiable pretensions. The advocates filled the 
forum with the sound of their turgid and loquacious 
rhetoric. Careless of fame and justice, they were ignor- 
ant and rapacious guides who conducted their clients 
through a maze of expense, delay and disappointment 
from whence after a tedious series of years they were 
at length dismissed with their patience and fortunes 
exhausted and faith in the law destroyed. 

Our system for the administration of justice must 
function perfectly, at least as near so as possible, and 
that much-to-be-desired result cannot be accomplished 
by permitting any part of the system’s instrumentali- 
ties a free hand to exploit the people and make of the 
service a means to the enrichment of the servant. In- 
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tegrity, fidelity to principle, is a natural law of organ- 
ized society can survive that ignores it. It is our duty 
as attorneys at law to see to it that the judicial branch 
of our government functions properly because bench 
and bar together constitute the judicial department of 
government. 


You can no more afford to be mentally dishonest 
than you can afford to be materially dishonest. If in 
your activities you consciously mislead the court either 
by a misstatement of fact, suppression of evidence es- 
sential to a correct decision, or the citation of cases 
which have ceased to be precedents because the doctrine 
announced has been repudiated by the court announc- 
ing it, you will be guilty of conduct almost, if not quite, 
as reprehensible as any person who accepts a bribe 
from special interests seeking an unlawful advantage 
in its behalf. You will destroy the confidence of the 
people in the probity of the institution to which you 
belong. 


Mr. Warville. in his work on Legal Ethics, says 
that the: “legal profession occupies in many respects 
an exceptional position among the callings and occupa- 
tions of men. While its general features bear some 
similitude to the other learned professions it differs 
from them in many important particulars. The lawyer, 
like the physician, serves the public; the one as an as- 
sistant in the protection of rights, the other in the pro- 
tection and preservation of health, but there the paral- 
lel ends. The lawyer not only serves the public, that is 
the individuals who compose the body politic, but he 
serves the body politic itself, the state. and for this 
purpose necessarily occupies a dual relation which dis- 
tinguishes his profession from all others. He not only 
practices in the courts but is himself an integral part 
of the judicial machinery and as such is subject to a 
disciplinary power from which the members of other 
professions are exempt. For an abuse of his priviieges 
as well as dereliction of professional duty he may be 
compelled to account, not only at the bar of public opin- 
ion but also of the court before which he practices. In 


this respect the code of professional ethics resembles a 
code of law.” 


The basis of the lawyer’s code of ethics is the prin- 
ciples recogniz:d in the ancient laws of Geneva as con- 
tained in the so-called Geneva oath which was admin- 
istered to attorneys. I had occasion once before to refer 
to the similarity between that oath and the one com- 
mended by the American Bar Association in 1908 for 
adoption by the proper authorities in all the States and 
again published in the proceedings of 1922. The same 
paragraphing is preserved, the substance of each is re- 
tained and each oath begins and ends with the lawyer’s 
duty and obligation to his state. That circumstance is 
not a mere coincidence. It is the result of a carefully 
considered subject; the close relation of the duties and 
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obligations of the legal profession to the administration 
of law. 

It has been said that “unless the practice of law 
promotes the administration of justice the bar should 
be abolished and licenses to lawyers revoked, for the 
community should not be put to the expense of main- 
taining an institution which it does not need”. 

But as the courts cannot function without the aid 
of attorneys at law, at least until the entire system is 
revised, it follows that our responsibility is as great 
as that of the court and our conduct should be measured 
by as high a standard of moral and professional char- 
acter. 

In an able speech before the Alumni Association 
of the State University delivered last week in this City 
by a distinguished member of the Florida bar the 
thought was eloquently expressed that in these times of 
economic depression, the result of a mad scramble for 
the “almighty dollar’, a condition most anomalous ex- 
ists in which people are suffering for food because of 
an abundant supply of food products, naked because of 
an overproduction of cloth and clothing, in which a 
movie ticket is worth a bushel of wheat and a suit of 
clothes two bales of cotton, the country will turn to the 
college bred man for a leader to announce principles 
by which the business and commercial activities of the 
country will be conducted fairly with an equal regard 
for the laborer as for the capitalist. 

Whatever may be the labor of the economist, what- 
ever work may be cut out for him in the matter of 
bringing home to the people the salutary principles up- 
on which business must rest, the questions that may 
arise between man and man will come to judicial 
tribunals for settlement and the same high standard 
of morals and intellectual attainment will be required 
for the judiciary and the bar as is now required for 
the efficient administration of justice and the conse- 
quent peace of society. 

The State cannot afford to have a degraded bar 
any more than she can afford to have a degraded bench 
and where the former exists the latter will follow. So 


_ we may just so surely expect to find the highest excel- 


lence in a judiciary which is drawn from the ranks of 
an enlightened and moral bar. 

The bar and the judiciary constitute a system for 
the administration of justice the dominating note of 
which is fair dealing, integrity of the highest standard. 
It is the life principle of the institution without which 
court procedure is a hollow mockery, the decisions of 
courts are empty sound signifying nothing except the 
fatuity of the people’s ideals and the certainty of the 
despairing cry of their lost hopes. 

In the discharge of our duties we owe it to the 
State that our conduct shall be guided by an educated 
judicial conscience which can distinguish the relative 
position of rights and duties in all their bearings and 
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that we shall permit no member of the profession to 
lash into the functioning machinery of the courts the 
discordant note of ignorance and selfishness. 

As lawyers we are trustees of a property, which is 
our government. We have a duty which is a most seri- 
ous obligation, and in our lives we must sooner or later 
make a report of how we have administered the trust, 
respected the obligation. We cannot separate the pro- 
fessional abstraction from the concrete human person- 
ality. The character of the man will break through the 
crust of his legal veneering and both he and his profes- 
sion will be judged by what is revealed. 

A bar composed of members of good character and 
legal ability, watchful of the rules of ethics by which 
professional conduct should be circumscribed and hold- 
ing to the threefold obligation to State, court and client 
will, as it ever has, contribute more to the solution of 
the vexed problems of society and the law’s delays than 
all the panaceas offered by votaries of the many po- 
litical isms offered for our consideration, for out of a 
clean and efficient bar will come clean and efficient 
judges; from a justice-loving, public-service-devoted 
bar will come justice-accomplishing and service-render- 
ing legal machinery. 

These sentiments I have held for years. They may 
seem abstract in the form in which they are expressed 
but they are capable of specific application in every ac- 
tivity to which the members of the bar are called, I 
believe. 

The members of the bar are, as a rule, intelligent, 
highminded men and women, who by years of training 
are capable of discerning their duties to their clients 
and the relation of those duties to the state’s welfare 
in so far as it is concerned with the efficient admin- 
istration of justice. 

Whether, when you are called to the defense of 
a man accused of crime or to represent him in a civil 
litigation or advise him in your office, you follow the 
thought of Lord Brougham and later that of Rufua 
Chote, which was that your advocacy requires you to 
know but one person in the world, your client, and to 
save him by all expedient means, to protect him at all 
hazards, or whether you observe the more approved 
thought of the British and American bars, that you are 
bound to present but one side of the case, you will not 
in either event use unfair or unlawful means. You will 
not go outside the record and thus attempt to mislead 
or to insist upon that which you know to be false. 

It is no breach of ethics to defend a man charged 
with crime whom we may believe to be guilty because it 
is not given to us as attorneys to prejudge the guilt of 
one accused of crime. If we did that and refused to rep- 
resent him we would deny his right secured by the 
Constitution to be heard by counsel in his defense and 
to a fair and impartial trial and we would thus fail in 
one of the important duties cast upon us by our pro- 
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fession. But our obligation in such case extends no 
further than to secure to our client a fair and impar- 
tial trial according to the laws of the State. 

If you are prosecutor you will not suppress facts 
or secrete witness capable of establishing the innocence 
of the accused. Facts stated to you by your clients have 
always been held to be confidential communications 
even though if known they would defeat the cause for 
which you are contending. 

As attorneys we owe complete devotion to the in- 
terests of our clients and a zealous defense of his cause 
with the utmost skill and ability that we can summon, 
but these trusts it must be remembered should be per- 
formed within the limits of the law. 

Do not express your own opinion in the trial of a 
cause without letting it be known that it is your opin- 


ion. You are seldom, if ever, justified in expressing your | 


personal belief in the justice of the cause you are rep- 
resenting. 

It is legitimate always to use fair argument aris- 
ing on the evidence in the case. 

Many situations arise presenting difficult ques- 
tions of ethics. The ever increasing complexities aris- 
ing from more crowded communities and interdepend- 
ent activities often present questions as to profession- 
al duties and obligations which seem to be impossible 
of solution, but you may always examine your consci- 
ence and be sure that your activities square with hon- 
est conduct guided by a trained mind and steadied by 
an intelligent and beneficient purpose. “Let thy dear 
soul be mistress of her choice” but do not become “a 
pipe for fortune’s finger to sound what stop she 
pleases”’. 

The trial of a case is not a game of logomachy, it 
is not a war of words. Chief Justice Marshall said of 
David B. Ogden that “when he stated his case it was 
already (not half, but fully) argued”. Therefore know 
your case and place the best interpretation of the facts 
before the court in the fewest words possible. Re- 
member that Lord Campbell is reported to have said 
that one of the difficult duties of a judge is to “render 
it disagreeable to counsel to talk nonsense”. 

If the views I have attempted to express are sound 
it seems to me that it “follows as the night the day” 
that professional ethics, a course of conduct which 
should be observed by men in our profession, must rest 
upon the same lofty principles of good character, men- 
tal integrity and legal learning which the bar requires 
and which the State needs in the persons composing 
the judiciary. As utterances from the bench should 
show mental integrity and reasonable legal ability, so 
activities at the bar should bear the same indicia. 

The bar despises an expediency decision by the 
court, is intolerant of unfairness, condemns dishon- 
esty, insincerity, immorality in judges. If it suspected 
with good reason, any judge of prejudice, chicanery, or 
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insincerity, it would condemn him unanimously and un- 
qualifiedly and if it suspects him without convinc- 
ing evidence it would be nevertheless dissatisfied with 
and suspicious of the judicial quality of his opinions. 
Can an attorney at law render efficient service to 
a) his client or the state as an aid to the court if the bench 
suspects him of unfairness, dishonesty, insincerity, 
chicanery or prejudice? If he is suspected of immoral- 
ity his mental honesty is brought into question be- 
cause there is something incongruous in a bad man dis- 
cussing rules of law in the capacity of a minister of 
justice. Would the people reward a person with execu- 
tive or judicial honors whom they knew had accepted 
a bribe while pretending to serve them in another 
capacity ? 

How can the bench reward an attorney with its 
favorable or even patient consideration whom it knew 
had accepted a bribe in the particular case, or in any 
case for that matter? “No man can serve two mas- 
ters, he cannot serve God and Mammon’, for as the 
evangelist says: “either he will hate the one and love 
the other or else he will hold to one and despise the 
other’’. 

It seems to me therefore that when an attorney 
is confronted by a question as to whether a certain 
course is consistent with good ethics he will have little 
difficulty in resolving the question by those standards. 

Take a few instances which commonly arise in the 
practice. A stipulation between counsel should be 
strictly observed whether oral or in writing. It is essen- 
tial that an attorney should maintain a good standing 
with his brothers for their good opinion is as valuable 
as that of the general public. In the matter of being 
a witness for his client upon any material fact on which 
the judgment is apt to turn good ethics would suggest 
his withdrawal as counsel but as to mere formal mat- 
ters not vital to the merits of the case the rule may be 
relaxed with good form. In the matter of contingent 
fees. They have always been held in England as with- 
in the statutes of champerty and maintenance. In most 
jurisdictions in the United States, however, it is per- 
missible to contract for them, but all agree that such 
practice is subject to abuses and when the attorney 
agrees to bear the expense and cost of litigation the 
contract is deemed to be champterous and will not be 
enforced in law or equity. See Greer v. Frank, 179 III. 
570. That line of decisions is largely in the majority 
following the definitions of Blackstone and Chitty 
rather than those of Lord Coke and Sergeant Hawkins. 
11 C. J. 48. 


The reason behind the rule obtaining in England 
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and certain jurisdictions in this country is that an at- 
torney who is financially interested in the result aside 
from being in the position of fomenting litigation de- 
stroys his usefulness as an impartial assistant to the 
court. 

In the matter of accepting fees at all, Judge Shars- 
wood in his lectures on legal ethics stated that in his 
judgment it had neither heen to the honor or profit of 
the bar to depart from the ancient rule now obtaining 
in England which forbids councellors, advocates and 
barristers to charge and enforce payment for their 
services as they are considered purely honorary. Judge 
Sharswood thought that the custom of charging fees, as 
it obtains in most of the states, “has tended to fill the 
ranks of the profession with pettifogging, custom seek- 
ing, money-making lawyers, which he said was one of 
the greatest curses with which any state or community 
can be visited”. Sharswood Legal Ethics p. 148; 1 Mod- 
ern American Law 22. 

The custom however has so long obtained in 
America that it has come to be considered as a right ap- 
pertaining to the practice and I doubt if any propo- 
sition to abolish it would be seriously entertained. But 
nevertheless it is a field in which we should be care- 
ful that we do not utilize our privileges as practitioners 
to the ruin or serious financial embarrassment of our 
clients and should confine ourselves within reasonable 
limitations. 

In any case, as Judge Carter of Illinois says, we 
should remember that ours is a duty of faithful serv- 
ice, of fidelity to the community, to our profession and 
to our clients and we might well choose as our guide 
the old German motto “Ich dien’”, I serve. 

Law must be logical and just, yet growing with 
our growth and expanding with our needs. This duty 
rests largely upon the legal profession, which must 
carry into its activities such exalted principles of men- 
tal integrity and fair dealing that the people will be 
proud of the courts and sustain them as the place where 
justice may be obtained according to rule, where ex- 
pediency, chicanery and bias, favoritism and venality 
do not exist. Pdaces where the words of Hood are jus- 


‘tified, that the seat of Justice is the bosom of God and 


her voice is the harmony of the world. 


Editor’s Note: The above address was delivered 
before the Bar Association of the Eighth Judicial Cir- 
cuit of Florida at the regular monthly luncheon held 
in Gainesville, Florida, November 5, 1931. 

Stella B. Fisher, Secretary. 
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DIGEST OF CASES FROM FLORIDA IN THE UNITED STATES COURTS 


Copyright, 1931, by West Publishing Company 


This Digest consists of syllabi of the United States District Court, Circuit Court of Appeals and Supreme 
Court opinions reported in full in the Federal Reporter and Supreme Court Reporter published by the West 


Publishing Company. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court 
Reporter may be obtained for 25c by addressing the West Publishing Company, St. Paul, Minnesota. 


CENTRAL FLORIDA LUMBER CO. v. TAYLOR- 

MOORE SYNDICATE, INC., ET AL. 

6o. 6134, 51. Fla. (2d) 1. 
Circuit Court of Appeals, Fifth Circuit, July 6, 1931. 

Rehearing Denied August 7, 1931. 

“Action to recover amount paid for option to pur- 
chase, in which assignees of option sought recovery 
of subsequent payments made for extension thereof, in- 
volves misjoinder of parties.” 

“Bill of complaint, which states cause of action 
at law only is.not subject to dismissal, but should be 
transferred to law side (Equity Rules 22, (28 U. S. 
CA. § 723)).” 

“False representations give persons defrauded 
right of action at law for damages, if person making 
representations intended that representations should 
be relied on.” 

“Trial court must of its own motion transfer case 
to law side if bill states cause of action at law only.” 

“Suit by option holder and assignees of option for 
cancellation of option contract and recovery of mon- 
ey paid landowner on ground of fraud held not within 
equity jurisdiction, legal remedy being adequate (28 
USCA § 384). 

The legal remedy was adequate because there 
was no need to cancel the contract between the 
parties and there was no attempt on the part of 
the landowner to compel specific performance of 
suit for damages, and because common-law action 
for deceit or for money had and received would 
afford remedy to recover back payments made. © 
Action which seeks simply money judgment is 

action at law. 

Action for deceit or for money had and received 
affords remedy for recovery of money paid as re- 
sult of fraudulent representations. 

Charge of fraud will not give court of equity juris- 
diction where complete relief can be obtained at law. 


CROKER ET AL. v. CROKER ET AL. 
No. 5942. 51 F. (2d) 11 
Circuit Court of Appeals, Fifth Circuit. June 30, 1931. 
“Florida constitutional provision relating to home- 
stead does not contemplate extension of exemption to 
any title, right, or interest in property not owned 


by head of family residing within state (Const. Fla. 
art. 10, §2). 

In applying homestead laws, great care should 
be taken to prevent them from becoming instruments 
of fraud (Const. Fla, art. 10, §2). 

Under Florida laws, homestead exemption does not 
attach to realty not occupied as home of family (Const. 
Fla. art. 10, §2). 

Under Florida law, actual occupancy of home, with 
intention to remain there and make it home of fam- 
ily, is essential to homestead right (Const. Fla. art. 
10, §2). 

Under Florida law, right to homestead exemption 
may be lost by owner ceasing to be head of family, 
residing within state (Const. Fla. art. 10, §2). 

“Under Florida law, homestead right may be lost 
by abandonment of property as home of family (Const. 
Fla. art. 10, $2). 

Under Florida homestead laws, party may be head 
of family residing in state without being citizen (Const. 
Fla. art. 10, §2). 

Under Florida homestead laws, citizenship, though 
not essential, is factor to be considered in determining 
question of permanent residence vel non within state 
(Const. Fla. art. 10, §2). 

In Florida, if permanent residence within state is 
coupled with ownership of property adapted to and used 
as family home, homestead exemption exists (Const. 
Fla. art. 10, §2). , 

In Florida, fact of actual use and occupancy of 
home with intention of permanency gives homestead 
exemption (Const. Fla. art. 10, §2). 

Evidence held to establish that land in question 
was not property owned by head of family residing 
within state, precluding homestead claim under Flor- 
ida laws (Const. Fla. art. 10, §2). 


BROTHERHOOD OF LOCOMOTIVE ENGINEERS 
SECURITIES CORPORATION OF NEW YORK v. W. 
L. SHEPHERD LUMBER CO. ET AL. 

No. €978. 51 F (2d) 153. 

Circuit Court of Appeals, Fifth Circuit, June 30, 1931. 

“Tn suit for accounting based on dealings ex male- 
ficio with plaintiff, defendant holder of collateral pledg- 
ed by other defendant holder of collateral pledged by 
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other defendants held entitled to alone appeal from 
judgment against all. 
Object of suit was to compel two of the de- 
fendants to account for dealings ex maleficio with 
plaintiff, and for property in which plaintiff had 
an interest, which was wrongfully concealed and 
denied to it. Appealing defendant was joined in 
suit for single purpose of subjecting to satisfac- 
tion of any judgment plaintiff might obtain 
against other defendants, the. excess over appel- 
lant’s indebtedness of securities deposited with 
it by the other defendants. Judgment merely plac- 
ed conditional obligation upon appealing defendant 
to surrender securities in event other defendants 

did not pay judgment. 

Question of venue may be waived. 

In accounting suit, pledgee’s participation in pro- 
ceedings as defendant by stipulations, appearances, mo- 
tions, and orders, agreed and consented to, held waiver 
of question of venue. 

Pledge to secure specific notes, in absence of ade- 
quate terms of appropriation, will not include other 
notes of pledgor indirectly acquired by pledgee. 
Collateral agreement attached to note held suffici- 
ently broad and comprehensive to bring within its 
terms another note previously acquired by pledgee. 

Collateral agreement attached to second note 
read in part: “Having deposited” with pledgee 
“as collateral security for the payment of this and 
all other liabilities of the undersigned to the said 
company, due or to become due, or which may 
hereafter be contracted or existing whether in- 
curred directly or indirectly by the undersigned to 
the said company, including as well promissory 
notes, * * * made, or accepted by the undersigned 
and purchased or owned” by pledgee. 


IN RE HOLLYWOOD BOND & MORTGAGE CO. 
No. 968. 51 F.. (2d) 255. 
District Court, S. D. Florida. April 15, 1931. 
“Generally, court may not dissolve corporation un- 
less by statutory authority. 


order appointing receiver, suspends receiver’s author- 
ity pending supersedeas. 
Such supersedeas suspends decree appointing 
receiver as receiver, and makes it his duty at once 
to cease all action as receiver and to restore prop- 
erties that have come to his hands as receiver to 
possession of party from whose custody they were 
taken by decree superseded. . 
Bankruptcy court comes into possession of bank- 
rupt’s entire property upon filing of petition (Bankr. 
Act. (11 USCA)). 
In single stockholder’s suit, setting up fraud of 
corporation’s officers and asking for accounting, disso- 


In Florida, supersedeas, on appeal from order from 
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lution and other relief, Florida state court had no 
power to dissolve corporation (Comp. Gen. Laws Fla. 
1927, $6023). 

Comp. Gen. Laws Fla. 1927, $6023, was not in- 
voked in state court proceedings, since statute 
requires three or more creditors or stockholders 
of corporation to petition for receiver in case of 
dissolution. Bill of complaint filed in state court by 
single stockholder for or in behalf of all stock- 
holders, set up misconduct and fraud on part 
of officers and directors of corporation in conduct- 
ing its affairs and asks for accounting, appoint- 
ment of receiver, injunction restraining officers 
and directors from acting for administration of as- 
sets of company, and sale and distribution of pro- 
ceeds among stockholders and creditors, and 
that corporation might be dissolved by order of 
court. 

Bankruptcy Act is paramount, and jurisdiction 
thereunder exclusive of all other courts (Bankr. Act. 
(11 USCA)). 

Bankruptcy court held to have jurisdiction of cor- 
poration’s voluntary petition notwithstanding appoint- 
ment of receiver in state court, where receiver, be- 
cause of supersedeas pending appeal, never had pos- 
session of bankrupt’s property prior to filing of pe- 
tition (Bankr. Act (11 USCA)). 

Suit in state court was filed before filing 
of petition by one of corporation’s stockholders 
in behalf of all stockholders, setting up miscon- 
duct and fraud of officers and praying account- 
ing, appointment of receiver, and other relief, but 
state court in such suit had no power to dissolve 
corporation. Temporary receiver was appointed 
by state court, but an appeal was taken from 
such appointment to Supreme Court of state and 
supersedeas bond posted and supersedeas made ef- 
fective pending appeal. Thereafter Supreme Court 
of state affirmed action of lower court, but, bank- 
ruptcy petition being filed, state receiver never 
had in his possession prior to filing of bank- 
ruptcy petition any property whatsoever of bank- 
rupt corporation. 

After bankruptcy adjudication and election of 
trustee, equity held not to require relinquishment of 
bankruptcy proceedings in state court’s favor, where 
state court’s receiver, in suit for accounting, never pos- 
sessed bankrupt corporation’s property before filing of 
bankruptcy petition (Bankr. Act. (11 USCA) 


SEABOARD OIL CO. vs. CUNNINGHAM. 
No. 5976 
51 F. (2d) 321, Circuit Court of Appeals, 
Fifth Circuit, June 22, 1931. 
Plaintiff, suing for false arrest or malicious pros- 
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ecution, must allege and prove both malice and want 
of probable cause. 

Malice may be inferred from want of probable 
cause. 

General allegation that prosecution was malicious 
and without probable cause is sufficient as averment 
of ultimate facts. 

Plaintiff, in malicious prosecution or false ar- 
rest action, is not required to negative every possible 
defense before it is raised. | 

That plaintiff, suing for malicious prosecution 
and false arrest, waive preliminary examination, and 
was committed for trial, was merely prima facie and 
not conclusive evidence of probable cause. 

General rule is that in all statutory crimes involv- 
ing moral turpitude criminal intent is implied as neces- 
sary ingredient, though statute does not expressly so 
require. 

Personal knowledge is equivalent to express notice 
within proviso that statute making it offense to draw 
check without sufficient funds does not apply, where 
payee has been expressly notified of such fact prior 
to drawing of check (Comp. Gen. Laws Fla. 1927 
§7922). 

Implied agreement to take postdated checks or to 
redeposit checks not paid when first presented avoids 
statute against issuing checks without sufficient funds, 
and may be shown by circumstances and course of con- 
duct (Comp. Gen. Laws Fla. 1927, §§ 7920, 7922). 

If payee agreed to accept checks knowing they 
might not then be good and to extend credit until paid 
on redeposit, drawer’s act in giving checks without suf- 
ficient funds on deposit did not constitute offense 
(Comp. Gen. Laws Fla. 1927, §$7920, 7922). 

In clear case, on undisputed facts, probable cause 
in false arrest or malicious prosecution action is ques- 
tion of law for court. 

Where evidence, in malicious prosecution or false 
arrest case, is substantially conflicting, or such that 
reasonable men may draw different conclusions, prob- 
able cause is for jury. 

Court should instruct respecting facts constituting 
probable cause or want thereof in malicious prosecution 
or false arrest case, leaving it to jury to pass on cred- 
ibility of witnesses and to find facts. 

Advice of counsel is good defense in malicious 
prosecution or false arrest action, whether there be 
probable cause or not. 

Advice of counsel is not available defense in ma- 
licious prosecution or false arrest action unless defend- 
ant has fully stated to counsel all facts bearing on 
guilt or innocence, 

Whether defendant in malicious prosecution or 
false arrest case has fully stated facts to counsel is 
jury question, where advice of counsel is set up as de- 
fense. 


Without assignment of error to charge, appellate 
court assumes jury was correctly instructed as to law. 

Error in instruction respecting probable cause in 
malicious prosecution and false arrest action, resulting 
from misplacing word “not” held not prejudicial (Jud. 
Code, §269 (28 USCA §391)). 


ORLANDO CANDY CO. v. NEW HAMPSHIRE FIRE 
INS. CO. OF MANCHESTER, 
No. 3222. 
51 F. (2d) 392. District Court, S. D. Florida. 
July 10, 1931. 

State Legislature cannot impose condition or lim- 
itation upon federal court’s exercise of powers under 
federal statutes, nor impose upon suitors therein added 
qualification not prescribed by federal statutes. 

Statute giving beneficiary attorney’s fees upon 
recovering judgment against insurer becomes part of 
policy (Comp. Gen. Laws Fla. 1927, § 6220). 

Comp. Gen. Laws Fla. 1927, § 6220, in effect 
becomes part of contract, because parties contract 
subject to its terms. Liability imposed by statute 
upon insurer is in effect incident of insurer’s 
wrongful refusal to pay, not mere procedural in- 
cident to entry of judgment. 

Attorney’s fees to be included in judgment against 
insureror held not “costs,” but constitute statutory lia- 
bility against delinquent insurer (Comp. Gen. Laws. 
Fla. 1927, § 6220; 29 USCA §§ 571, 572). 


State statute allowing beneficiary attorney’s fees. 


against insurer held not to conflict with federal statute 
relating to docket fees or costs (Comp. Gen. Laws Fla. 
1927, § 6220; 29 USCA §§ 571, 572). 

Attorney’s fees held recoverable in federal court 
against insurer under state statute entitling benefici- 
ary to such fees upon favorable judgment by any 
of “courts of *** state” (Comp. Gen. Laws Fla. 1927, 
§ 6220; 28 USCA §§ 571, 572). 


SOUTH FLORIDA LUMBER MILLS v. BREUCHAUD. 
No. 6080. 
51 F. (2d) 490 
Circuit Court of Appeals, Fifth Circuit. 
June 30, 1931. 
Rehearing denied Aug. 5, 1931. 

Offer to orally explain and limit effect of letters 
executed contemporaneously with written agreement 
and as part thereof held properly rejected. 

Evidence tending to establish defendant’s liability 
on oral promise to pay note held properly excluded, in 
view of written agreement embracing entire contract. 

Purchaser of Florida real estate after collapse 
of land boom commenced negotiations to bring 
notes given for purchase price, within real value 
of property purchased. Evidence tended to show 
that, as a result of negotiations between parties 
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interested, written agreement was d'rawn up 

whereunder new notes for a reduced amount were 

given, and defendant released from personal lia- 

bility on such notes, notwithstanding he had been 
personally liable on note given by purchaser orig- 
inally. 

Trial court must primarily determine whether 
matter sought to be orally proven has been incorpor- 
ated into written agreement by ascertaining parties’ 
intent. 


‘AMERICAN CYANAMID CO. v. WILSON & 

TOOMER FERTILIZER CO. 

No. 5919. 
51 F. (2d) 665 
Circuit Court of Appeals, Fifth Circuit. 

June 21, 1931. 
Former opinion reversing judgment with general 
remand is not necessarily adjudication of any ques- 
tions save those in terms decided. 
Pleas of limitation were not demurrable for fail- 
ure to answer whole counts, when not professing to 
do so on their face. 
In Florida, plea which answers only divisible part 
of count is permissible as to such part, though other 
pleas prevent judgment as to remainder of count until 
disposed of. 
Three-year limitation under state law held applic- 
able to count for money had and received, exhibiting no 
contract, but only bill of particulars (Comp. Gen. Laws 
Fla. 1927, § 4663). 

Comp. Gen. Laws Fla. 1927, § 4663, pro- 
vides limitation of twenty years for an action upon 
any contract, obligation, or liability founded on in- 
strument of writing under seal and five years if 
founded on instrument of writing not under seal, 
and three years for an action for fraud, or an 
action on a contract, obligation, or liability not 
founded upcn an instrument of writing. 

Action was founded upon writing, within state 
limitation statute, in case party became bound by terms 


Laws Fla. 1927, § 4663). 

- Count allowed as amendment, though exhibiting 
tcgether with contract certain letters, did not thereby 
introduce new cause of action, as respects limitation 
(Comp. Gen. Laws Fla. 1927, § 4663). 

With some exceptions of concurrent jurisdiction, 
case is equitable only when some remedy is sought 
which equity alone can give, or right set up which 
equity alone will recognize. 

Motion to transfer cause to equity docket was 
properly overruled, where only relief prayed was money 
judgment. 

Knowledge of mere stockholders and of friends 
of corporate officers is not notice to corporation. 


of writing, whether under seal or not (Comp. Gen._ 
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Lessee’s ownership of all stock of lessor corpora- 
tion did not merge corporations, as respected precedent 
liability on sale contract. 

Corporate lessor did not by lease convey away 
any of its assets, but considering unfavorable state 
of business made justifiable and fair disposition of 
them with provision for lessee’s taking care of 
lessor’s outstanding obligations under sale con- 
tract, and agreement to make the plant equal to 
taking care of them, and spending a large amount 
of money for that purpose. 

Fact that lessor and lessee corporations had same 
offices and officers did not of itself make one mere 
agency or instrumentality of the other. 

Recovery could not be had as for money had and 
received against lessee of corporate property for breach 
of sale contract, where any difference sought to be 
recovered was not received by lessee, 

Lease of corporate property and subsequent read- 
justment of sales contracts held not breach of contract 
containing maximum price with provision for rebate in 
case of sales at lower prices. 

Only question on review where both sides move 
for instructed verdict without more is whether finding 
made is supported by substantial evidence. 

Refusal to submit contraverted issues to jury held 
erroneous, regardless of failure to request specific 
issues be presented. 

Each party moved for an instructed verdict, 
with request by plaintiff for specific instructions 
if motion should be denied, while defendant moved 
for directed verdict for reasons set forth, with res- 
ervation of right to go to jury on anything court 
might regard as disputed question of fact, and 
after denial of its motion immediately excepted, 
but presented no further motion or request. 


UNITED STATES FIDELITY & GUARANTY CO. 
v. HIGHWAY ENGINEERING & CONSTRUCTION 
Co., INC. 
No. 6201-6206 
51 F (2d) 894 
Circuit Court of Appeals, Fifth Circuit. 

July 23,1921. 

Rehearing denied Sept. 4, 1931. 

Obligor on “Paving Certificate Bond” held not to 
have assumed risk as to title to certificates or validity 
of assessment liens (Acts Fla. 1923, c. 9316; Acts Fla. 
1925, c. 19139; Acts Fla. 1927 c. 12207). 

Pavement certificate bonds, after reciting 
contractor’s holding of county’s certificates of in- 
debtedness, and that it was contractor’s intention 
to sell them, declared that, if they were unpaid at 
maturity, obligor would pay to holders amount of 
money then due, subject to conditions that certifi- 
cates were issued in conformity with laws of Flor- 
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ida authorizing their issuance; that each certifi- 
cate was a valid and prior lien upon land described 
therein; and that, prior to payment, holder of 
certificate should have done all things required by 
laws of Florida to be done to entitle payment from 
owner of land securing it. 

County paving certificates and assessment liens, 
even if assessments were laid under invalid statute, 
held validated by validating act. (Acts of Fla. 1923, ec. 
9316; Acts of Fla. 1925, c. 10139; Acts of Fla. 1927, 
c. 12297.) 

County paving assessments held laid under orig- 

inal statute, not under statute continuing act in force 
by name for purpose of making assessments, as re- 
gards validation by subsequent statute (Acts Fla. 1923, 
c. 9316; Acts Fla. 1925, c. 10139; Acts Fla. 1927, c. 
12207). 
When Legislature, by validating act, ratifies and adopts 
assessments not spread by it, but which it could have 
originally spread, assessments become legislative as- 
sessments. 


Legislature may validate things it might originally 
have done. 

Paving contractor, suing obligor on bond binding 
obligor to pay paving certificates in case of default, held 
entitled to face value of certificates (Acts Fla. 1923, 
c. 9316; Acts Fla. 1925, c. 10139; Acts Fla. 1927, c. 
12207). 

This was so, as against contention that plain- 
tiff’s recovery should have been for nominal dam- 
ages only, or at least for actual damages measured 
by difference between value of certificates and 
their face. Clause in bond provided for sixty days’ 
notice to obligor after default in certificate before 
obligor should be compelled to pay it, and that, 
contemporaneously with payment, certificate 
should be delivered to obligor. 

Paving contractor suing upon bond binding oblig- 
or to pay paving certificates upon default, but not pro- 
viding for attorneys’ fees, held not entitled to allow- 
ance of attorneys’ fees (Acts Fla. 1923, c. 9316; Acts 
Fla. 1925, c. 10139; Acts Fla. 1927, c. 12207). 

Attorneys’ fees are recoverable only where pro- 
vided for in advance, either by agreement or valid 
statute. 

Bond, binding obligor to pay paving certificates 
upon default, held not “policy” or “contract of insur- 
ance” within statute authorizing collection of at- 
torneys’ fees (Acts Fla. 1923, c. 9316; Acts Fla. 1925, 
c. 10139; Acts Fla. 1927, c. 12207; Comp. Gen. Laws 
Fla.. 1927, Sec. 6220). 


HOSKINS v.:CITY OF ORLANDO, FLA. 
No. 6111 
51 F. (2d) 901 
Circuit Court of Appeals, Fifth Circuit. 


Aug. 18, 1931. 

Common-law pleading, with statutory modifica- 
tions, obtains in Florida. 

Filing with declaration, instrument upon which 
suit is brought, held not, under Florida practice, to 
make instrument part of declaration on demurrer 
(Comp. Gen. Laws Fla. 1927, Sec. 4313 (2)). 

Comp. Gen. Laws Fla. 1927, Sec. 4313 (2), 
provides in substance that all bonds, notes, bills of 
exchange, covenants, and accounts upon which suit 
may be brought, or a copy thereof, shall be filed 
with the declaration. 

Under Florida practice, exhibits attached to declar- 
ation may by apt words used therein be made part 
thereof. 

Under Florida practice, if trial court treats exhib- 
its attached to declaration as part thereof notwith- 
standing absence of apt words incorporating exhibits, 
appellate court will also so regard attached exhibits. 

Where defendant makes no objection to exhibits 
attached to declaration and expressly bases general 
demurrer in part thereon and demurrer is sustained, 
plaintiff cannot contend on appeal that exhibits are 
not part of declaration. 

Municipal taxation in Florida is authorized for 
municipal purposes only and none other (Const. Fla. 
art. 9, Sec. 5). 

Municipal corporation may make outlays of money 
only for purposes expressly authorized or necessarily 
implied to accomplish its express powers. 

Doctrine of ultra vires is more strictly applied to 
municipal corporation than to private corporation. 

In absence of specific delegation of power, munic- 
ipal corporation cannot engage in any undertaking not 
directed immediately to accomplishment of purposes 
of local government. 

City with power to buy and own property for 
municipal purposes cannot validly agree to buy as a 
mere investment (Comp. Gen. Laws Fla. 1927, Sec. 
2942). 

Purchase by municipal corporation of apartment 
house in operaticn is so remote from ordinary purposes 
of municipal government that purchase is not pre- 
sumptively valid, but apparently invalid (Comp. Gen. 
Laws, Fla. 1927, Sec. 2942). 

In absence of express statute, municipal corpor- 
ation, even in exercise of its proprietary functions, 
may contract only for reasonable time. 

Purchase of 99-year lease on apartment house in 
operation, by municipal corporation, especially in view 
of obligations assumed, held unauthorized and there- 
fore invalid (Comp. Gen. Laws Fla. 1927, Sec. 2942). 

Lease in question covered apartment house in 
operation and required lessee to keep premises in 
repair and insured against fire and storm, with 
loss payable to lessor, and was assignable only 
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on lessor’s written consent. Lease was subject to 
forfeiture at lessor’s option upon happening of 
numerous conditions, but provided that nothing 
was to suspend or abate rent or terminate lease 
except that lessee within limited period might 
buy reversion for stipulated price. Lease further 
recited that there were two outstanding mortgages 
of a considerable amount. City in a contract signed 
by the mayor took assignment of lease, contract 
calling for stipulated payments to be made by 

city. Lease at time of assignment still had 98 

years to run. 

Affirmative vote of mayor and commissioners of 
city of Orlando held necessary to authorize city to pur- 
chase real property (Sp. Laws Fla. 1925, c. 10973). 

Sp. Laws Fla. 1925, 10973, authorizes the city 
of Orlando, Fla., to purchase or sell any real prop- 
erty of the city “only upon the unanimous affirma- 
tive vote of the mayor and all members of the city 
council,” or by a majority vote of the electors 
of the city. 

Minutes of meeting of city council of Orlando 
held to disclose affirmative vote of mayor and all com- 
missioners in favor of purchase of realty (Sp. Laws 
Fla. 1925, c. 109738). 

The minutes of the city council disclosed that 
the mayor and all the commissioners were pres- 
ent; that the mayor advised that the city could 
purchase designated property; and that it was 
unanimously agreed that purchase of realty be 
approved, and the mayor and city clerk authorized 
to draw up the proper papers. 

Authority given by city council to mayor and clerk 
for purchase of realty for city held to confer joint 
authority which could not be executed by mayor alone. 

Special agent to buy specified amount of property 
is not authorized to buy either more or less. 

City of Orlando, in view of unauthorized terms and 
conditions in contract purchasing lease of apartment 
house, held entitled to repudiate terms and conditions 
beyond authority given. (Sp. Laws Fla. 1925, c. 10973). 

City being without knowledge of pertinent facts 
surrounding purchase of apartment house held not to 
have ratified, nor was it estopped by acquiescence or 
silence to assert, invalidity of contract executed by 
mayor. 

Contract to purchase lease on apartment house 
for benefit of city contained many terms and con- 
ditions not authorized by the city council. The con- 
tract was executed by the mayor, notwithstand- 
ing authority was given to the mayor and clerk 
to execute the contract jointly. There was no 
showing that city had any knowledge of surround- 
ing facts and circumstances. 


Lease on realty carrying option to purchase is 
more than chattel. 
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Assignment of lease never having been delivered 
was not effective. 

Estoppel cannot be invoked against municipal cor- 
poration to validate contract which is unlawful or 
wholly ultra vires. 


O. K. JELKS & SON et al. v. TOM HUSTON 
PEANUT CO. 
No. 6128 
52 F (2d) 4 
Circuit Court of Appeals, Fifth Circuit. 
Aug. 24, 1931. 
Rehearing Denied Sept. 16, 1931. 

Amendment to patent application, clearly within 
scope of original application, held valid without addi- 
tional oath. 

Description of paper bag as “long, slender bag,” 
“longer than width of man’s palm,” “long enough to 
project at both ends of grasping hand,” held suffi- 
ciently definite as to dimensions. 

In describing paper bag, particularity in measure- 
ments held not required; patent not being void for in- 
definiteness if description was sufficient to permit 
manufacture. 

Oral testimony, to show anticipation, must be 
clear and convincing beyond reasonable doubt. 

Invalidity of patent by prior publication cannot be 
shown, unless description and drawings in publication 
exhibit substantial representation of patented article 
so clearly as to enable one skilled in art to construct 
invention to same practical extent as if information 
were derived from prior patent. 

Question of invention presents matter of fact. 

That discovery is simple does not deprive it of pat- 
entability. 

General acceptance and adoption by trade con- 
stitute evidence of novelty and usefulness. 

Huston patent, No. 1,603,207, claims 1-3, for paper 
bag and seal for vending salted peanuts and the like, 
held valid and infringed. 

Evidence held to establish unfair competition by 
use of similar bag for vending salted peanuts. 


LIEBLING v. BARBARA BUILDING & DEVELOP- 
MENT CORPORATION. 
No. 1639. 
52 F. (2d) 183. 
District Court, S. D. Florida. 
Aug. 7, 1931. 

Plea to declaration on note that after claim ac- 
crued and before suit plaintiff by deed released de-- 
fendant therefrom held good in form. 

Defendant’s motion for judgment in action on note 
because of failure to file replication to plea of release 
by requisite rule day held inconsequental (Comp. Gen. 
Laws Fla. 1927. Sec. 4284). 
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Documentary evidence held to show that defense 
of release in action on note was sham and made for 
delay only (Comp. Gen. Laws Fla. 1927, Sec. 4296). 

The documents referred to settlement of sev- 
eral controversies between parties, but note was 
preserved, stipulated to be valid and subsisting 
obligation, and extended for payment; interest 
thereon was subsequently paid; and it was twice 
extended for payment and kept alive and recog- 
nized by parties. 

Court may set aside sham plea, made for delay, 
on proof by affidavit, especially in action on assumpsit 
(Conformity Act (28 USCA Sec. 724); Comp. Gen. 


Laws Fla. 1927, Secs. 87, 4296). 

Federal courts may make preliminary inquiry into 
facts to determine whether issue exists. 

“Sham pleading” is pleading for delay only when 
undisputed facts show that it constitutes no defense 
and no reason for carrying case further exists, whether 
defendant believed in defense or not. 

Striking of sham plea, followed by judgment for 
plaintiff, is not deprivation of right to jury trial. 

Court must set aside plea, shown by documentary 
evidence, submitted with plaintiff’s affidavits, to be 
sham and made for delay only, in absence of counter- 
affidavits (Comp. Gen. Laws Fla. 1927, Sec. 4296). 
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OPINIONS OF THE ATTORNEY GENERAL 


September 18th, 1931 
Mr. J. J. Owen, 
790 West Green Street, 
Perry, Florida. 
Dear Mr. Owen: 

Replying to your favor of the 17th instant, in 
which you state that the Masonic Lodge owns a three 
story Icdge building, using the third or top story for 
its meetings and rents the other two floors, and that 
the rents collected are used by the lodge for lodge 
purposes, and in which you ask to be advised whether 
or not under the law the property is subject to taxa- 
tion, permit me to say: 

If the moneys collected for rental for the first two 
floors of your building are applied entirely to the sup- 
port of the lodge or to charitable purposes, the build- 
ing should be exempt from taxation. 

Trusting you will find this to be satisfactory, I 
am, with best wishes, 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


September 18th, 1931 
Honorable R. A. Gray, 


Secretary of State, 
CAPITOL, 
My Dear Captain: 
IN RE: Corporation Capital Stock Tax Law 
(Senate Bill 734) . 

This refers to your favor of the 18th instant, in 
which you request my opinion as to whether or not 
where Corporation “A” owns all of the capital stock 
of its subsidiary, Corporation “B,’”’ each such corpora- 
tion should pay the corporation tax. 

It is my opinion that each corporation is a separ- 
ate corporation and each corporation will be required 
to pay the filing fees, as set forth in the Act. 

It is my opinion that insofar as capital stock that 
has a par value is concerned that the capital stock 


which is issued, represents the invested capital; and © 


that in the problem which you give, both corporations 
will be required, under the terms of the law, to’pay 
the filing fees as set forth in the act. 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


September 29th, 1931. 
Honorable Thomas A. Cunniff, 
508-11 Equitable Building, 
St. Petersburg, Fla. 
Dear Mr. Cunniff: 


This refers to your letter of September 28th rela- 
tive to Senate Bill No. 196-XX. 

It is my opinion that the amount of stamp tax to 
be paid upon transfer of bonds, whether at depreciated 
prices or not, must be measured by the face value of 
the bonds, the same being 10 cents for each one hun- 
dred dollars or fraction thereof, 10 cents. 

It is my opinion that the stamp should be affixed 
to the bond when issued, as required by the Act, but 
when the sale takes place the stamp tax should be 
attached to the memoranda of sale. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 10, 1931. 
Hon. R. F. Bowden, 
Tax Collector, 
Jacksonville, Florida. 
Florida. 
Dear Mr. Bowden: 

Replying to yours of the 7th instant relative to 
whether or not filling stations selling lubricating oils 
and cup grease retail are required under the statute 
to pay a “store” or other license, permit me to say: 

Section 8 of Senate Bill 8-X, the same being Chap- 
ter 15624, Laws of Florida, Acts of 1931, does not de- 
fine filling stations engaged exclusively in the sale of 
gasoline and other petroleum products to be “stores,” 
and expressly excepts them from that definition. 

Gasoline is a petroleum product. And I think that 
a practical interpretation of the legislative intent would 
be to hold that lubricating oils and cup greases are 
likewise petroleum products. 

Trusting you will find this to be satisfactory, I 
am 

Yours very truly, 
CARY D. LANDIS, 
Attorney Generai. 


October 12, 1931. 
Hon. Bernard H. English, 
Attorney at law, 
Lake City, Florida. 
Dear Mr. English: 


Replying to your letter of recent date with refer- 


‘ence to the forfeiture of the charter of a corporation 


by failure to make the report required by Senate Bill 
No. 724, and whether such forfeiture would have the 
effect of making the stockholders of the corporation 
liable therefor, it is my opinion that the failure to 
make the required report and the forfeiture by reason 
thereof, would not have the effect of making the stock- 
holders liable for the tax, nor affect their right to 
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again form a corporation, provided it is not in fact 
a re-incorporation for the purpose of reviving the char- 
ter rights forfeited thereby. 

In my opinion, however, the corporation could not 
make the application for dissolution under the pro- 
visions of Section 6020 of the Compiled General Laws 
of Florida, because Section 5 of Senate Bill No. 734 
provides that any corporation failing to comply with 
the provisions of the Act shall forfeit its corporate 
and charter privileges, and shall not be permitted to 
maintain any action in any Court in this State until 
such reports are filed and all fees due under said Act 
are paid. 

Yours very truly, j 
CARY D. LANDIS, 
Attorney Generai. 


October 12, 1931. 
Mrs. Annie McRae, 
Box 556, 
St. Petersburg, Florida. 
Dear Madam: 

Replying to your letter of recent date with refer- 
ence to the requirement for a documentary stamp on 
contracts for deeds, I beg to advise that it is only such 
instrument as conveys some interest in land that is 
required to have the stamp. 

If an agreement or contract for a deed conveys 
any interest in land, then it is required to have the 
stamp. Otherwise, not. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 12, 1931. 
Hon. J. B. Hodges, 


Attorney at Law, 
Lake City, Florida. 
Dear Sir: 
Re: Corporation Stock Tax Act, 1931. 
Replying to your letter of recent date requesting 
my construction of the corporation stock tax Act of 


1931, and opinion as to whether ‘inactive corporations 


are required to pay the filing fee or tax where they 
show that they have been inactive during the period 
covered, I beg to advise that it is my opinion from read- 
ing the entire Act, that they are so required to pay 
the filing fee or tax, except in cases where such cor- 
poration has been adjudged bankrupt or been dis- 
solved by order of the Court, in which case the report 
is required to be filed but the fee is not required to be 
paid. 
Yours very truly, 
CARY D. LANDIS, 
Attorney Genera!. 


October 12, 1931. 
Paul F. Randolph, Inc. 


Clearwater, 
Florida. 
Gentlemen: 

As requested in your letter of recent date, I am 
enclosing copy of the documentary stamp tax Act 
of 1931. 

Referring to your question as to whetiner stamps 
are required on leaseholds, I beg to advise that they are 
required on all instruments of writing conveying any 
interest in land. A lease conveys a limited interest 
in lands, to-wit: The right of possession during the life 
of the lease and the enjoyment thereof for the purpose 
of which the lease is executed, and to that extent con- 
veys an interest in the land and is required to carry 
the stamp. 

The tax is upon the full amount of the considera- 
tion, without reference to whether it is payable by the 
month cr by the year or any other period. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 13, 1931. 
Hon. Bart A. Riley, | 


Attorney at Law, 
Seybold Building, 
Miami, Florida. 
Dear Sir: 

Replying to your recent inquiry with reference to 
the occupational license tax on stores, I beg to ad- 
vise as my opinion that application for licenses are 
required to be accompanied by a fee of 50 cents for each 
application, whether such application is for license to 
operate one store or more than one. 

In other words, I do not construe the Act to re- 
quire a fee of 50 cents for each store, where more than 
one are listed in one application blank. 

I do not think that dealers in radios are required 
to pay the license provided by Section 1215, and also 
Chapter 15624. In other words, I do not think that they 
are subject to both taxes. And this applies also to deal- 
ers in Oriental goods and to automobile tire and tube 
dealers. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 13, 1931. 
Hon. Frank M. Harris, 
Attorney at Law, 
Equitable Building, 
St. Petersburg, Florida. 
Dear Sir: 
- Replying to your recent inquiry with reference 
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to filing claims against banks and trust companies, 
and the time for bringing suit on such claim, I beg 
to advise that while Section 6104 of the Compiled Gen- 
eral Laws requires all claims of every kind and nature 
against a State Bank or trust company, that has been 
placed in the hands of a liquidator, to be filed with 
the liquidator within one year from the date of the 
qualification of such liquidator, and that no claims 
not so filed within twelve months from the date of qual- 
ification of the liquidator shall be included by the li- 
quidator or Comptroller in the distribution of the 
assets. Yet this does not apply to the bringing of a 
suit on such claim, after the filing of the claim. 
In other words, the suit may be brought at any 
time within the limitation period fixed for that class 
of action. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 15, 1931. 
Messrs. McKay, Withers & Ramsay, 
Citrus Exchange Building, 
Tampa, Florida. 
Gentlemen: 

Replying to your letter of the 10th instant, I beg 
to advise that I tried to give very mature and careful 
consideration to the question of whether certified 
checks are required to have the documentary stamp, 
under the provisions of Senate Bill No. 196-XX, and it 
was only after a most thorough investigation and con- 
sideration that I reached the conclusion that certified 
checks must bear the documentary stamp. 

Section 6926 of the Compiled General Laws of 
Florida, 1927, provides that where a check is certified 
by a bank on which it is drawn, the certification is 
equivalent to an acceptance. 

Acceptance, under the laws of Florida (Section 
6904 of the Compiled General Laws, 1927), must be in 
writing and are engagements to pay according to the 
tenor of the acceptance, and are, therefore, written ob- 
ligations for the payment of money, and, under the 


provisions of the fourth paragraph of Schedule A of 


the Documentary Stamp Tax Act, are subject to the 
tax thereby imposed and must have the documentary 
stamp attached. 

Therefore, if an acceptance is a written obligation 
to pay money, and if the certification of a check is 
equivalent to an acceptance, as provided by Section 
6926, then it follows that certified checks are subject 
to the tax imposed by the Act, and must have attached 
thereto the required documentary stamps. 

This Act, like all other laws, may and probably will 
work hardships in particular instances, but the Legis- 
lature fixed the rule and that rule can only be amended 
or repealed by Legislative enactment. Therefore, how- 
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evermuch I might like to vary the rule to meet dif- 
ferent conditions and situations by my construction 
of this or other statutes, I am not at liberty to do so. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 16th, 1931. 
Honorable B. L. Leatherman, 
Clerk Circuit Court, 
Miami, Florida. 
Dear Mr. Leatherman: 

Replying to your letter of the 18th instant, I beg 
to advise that any person, cr agent of any person, own- 
ing or claiming such lands sold for taxes, or any part or 
parcel thereof, or any interest therein, or the creditor 
of any such owner or claimant, may redeem the same 
at any time after such sale and before a tax deed is 
issued therefor, by paying to the clerk of the circuit 
court of the county therein such land is located the 
face of the certificate of sale, or such proportion there- 
of as the part or interest redeemed shall bear to the 
whole, together with interest and the fee to the Clerk. 

If a certificate is held by an individual covering 
lots one and two, the owner, agent or creditor cannot 
redeem the north fifty feet of said lots, but must re- 
deem the entire interest of such owner as to the entire 
lots. In other words, if a person owns the entire fee 
in said lots, then he must redeem all of the certificate, 
cr if he owns an undivided one-half interest in lots 
one and two, then he may redeem as to his undivided 
one-half interest, as to the entire lots one and two. 

Yours respectfully, 
CARY D. LANDIS, 
Attorney General. 


Honorable R. A. Gray, 
Secretary of State, 
CAPITOL. 

Dear Mr. Gray: 

I note in your letter of the 12th instant that Mr. 
C. W. Lawrence, Jr., of Tampa, takes the position that 
Section 11 of Senate Bill No. 734, Acts of 1931. 

“Any corporation paying the maximum fee 
herein provided for shall not be required to file 
any reports whatsoever as required by the provis- 
ions of this Act,” 

refers to the amount a corporation would be due to pay, 
considering its outstanding capital and the schedule of 
fees. 

Section 11 of the Act refers only to the fee re- 
quired to be paid under the provisions of said Act by 
corporations with capital stock over two million dol- 
lars. This, of course, refers to the filing fee to be paid 
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in connection with the report required by Section 1 
of said Act, and not otherwise. 
Respectfully yours, 
CARY D. LANDIS, 
Attorney Uereral. 


October 16th, 1931. 
Doctor John E. Hall, 


Box No. 2722, 
Miami, Florida. 
Dear Doctor Hall: 
RE: TAX EXEMPTION OF DISABLED WORLD 
WAR VETERANS. 

The exemption provided for in Chapter 13876, 
Laws of Florida, Acts of 1929: Any business of a dis- 
abled war veteran is confined to those businesses or 
occupations carried on mainly through the efforts of 
the licensee as a means of livelihood. The line of de- 
markation between a business or occupation carried 
on mainly through the efforts of the licensee and those 
carried on otherwise is a question of fact, and it may 
be difficult to lay down any precise or hard and fixed 
rule for determining such facts. In the first place, 
the business or occupation must be necessary for the 
livelihood of the licensee, and it must be operated or 
carried on mainly through personal efforts or work of 
such licensee. This does not mean, of course, that the li- 
censee may not have some help in the operation or 
carrying on of such business or profession; but, if the 
business or occupation is carried on through the ef- 
forts of others than the licensee, then such person 
would not under the law be entitled to the exemption. 

A reasonable and safe rule to be followed would 
be for the applicant to satisfy the officer issuing the 
license that the business or occupation is carried on 
mainly through the personal efforts of the applicant 
or licensee, and not by those employed by him, in which 
case, he would be entitled to the exemption, if, in fact, 
the applicant is a disabled war veteran in the purvue 
of the Statute. 

Respectfully yours, 
CARY D. LANDIS, 


Attorney General. 


October 16th, 1931. 
Honorable R. C. Strickland, 


Shell Fish Commissioner, 
CAPITOL. 
Dear Mr. Strickland: 
RE: EXEMPTION WORLD WAR VETERAN. 

War veterans are exempt from the requirements 
of a license to operate a business or a profession only 
when such business or profession is carried on mainly 
through the personal efforts of the licensee for the 
livelihood of such business. This exemption applies 
only to one business or occupation for each veteran 


and must be confined to such business or occupation, 
which is carried on mainly through the personal ef- 
forts of the licensee. In other words, the applicant is 
entitled to only one license. 

If different licenses are required for wholesale 
and retail dealers in fish and oysters, then one person 
would not be entitled to exemption as to both. If one 
license may be issued for the business of wholesale 
and retail dealer in fish and oysters, and such busi- 
ness may be carried on mainly through the personal 
efforts of the applicant and he is otherwise entitled 
to the license, then such license may be granted with- 
out the payment of the tax. 

Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 19th, 1931. 
Mr. Leon Barnes, 
Milton, Florida. 
Dear Mr. Barnes: 

This refers to your favor of the 17th instant, in 
which you ask whether or not being a disabled veteran 
of the World War would be entitled to a license to run 
a billiard hall, barber shop and sell soft drinks and 
tobacco, all to be operated by you as one business. 

The Statute, Chapter 13876, directs that a license 
shall be issued to disabled World War Veterans where 
the business or occupation is operated mainly through 
the efforts of the licensee, and which is used by him 
as a means of livelihood, etc., but the Statute seems 
to make two requirements, that is, after it is determ- 
ined that a man is a disabled war veteran, the practical 
questions for the tax collector to decide are: 

First: Whether the business, if it is one or more 
connected businesses, is operated mainly through the 
efforts of the licensee. 

Second: Whether this is done as a means of live- 
lihood. 

If it is determined by the Tax Collector that these 
facts exist, then I think a disabled veteran would be 
entitled to a license for each of the businesses, where 
they are operated as one business. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 20th, 1931. 
Honorable Lester A Harris, 
City Attorney, 
Winter Garden, Florida. 
Dear Mr. Harris: 

This refers to your favor of the 16th instant, and 
in reply would state that in my opinion a foreclosure 
of the State and County Taxes, does not overcome the 
taxes due and owing on the property to the city. A 
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purchaser at such sale would take the property subject 
to the city taxes that were due and unpaid. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


Octcber 20th, 1931. 
Judge Frederick L. Hemmings, 
Fort Pierce, Florida. 
My Dear Judge: 
This refers to your favor of October 8th. 
After careful consideration, the State Comptrol- 
ler’s Office, along with this office, have construed Sen- 
ate Bill No. 852 as follows: 
First: All district bonds such as your part district 
may be accepted fcr unpaid taxes for that district. 
Second: All county wide bonds may be accepted 
for the payment of State and County taxes. 
Third: Bonds, whether they have matured or not, 
and matured interest coupons may be accepted. 
Trusting that this covers the inquiry which you 
make, I beg to be 
Very sincerely yours, 

CARY D. LANDIS, 

Attorney Gener«.!. 


October 21st, 1931. 
- Honorable Obe P. Goode, 

Clerk Circuit Court. 

St. Johns County, 

St. Augustine, Florida. 

Dear Mr. Goode: 

This refers to your favor of October 20th, in which 
you enclose copy of letter to Mr. Amos and his reply 
thereto, and you propound the question as to the 
amount of documentary revenue stamps should be at- 
tached to a deed of conveyance where the deed is 
made in release of a mortgage. 

It seems to me that the presumption would be the 


documentary stamp tax should be figured, although 
the law has this provision: 

“Provided that when the full amount of the con- 
sideration for the executicn, assignment, transfer, or 
conveyance, is not shown in the face of such deed, in- 
strument. document or writing, then in such event the 
tax shall be at the rate of 10 cents for each $100.09 or 
fractional part thereof of the consideration therefor.” 

This clause seems to me to make it clear, and it 
would be only a question of practical determination 
of the value of this deed of conveyance. 

It seems to me that if the deed does not show 
the full face of the consideration that then it is a 
matter of practical determination of what the deed of 
release is worth, or rather what the actual value of 


amount of the mortgage release, and upon which the. 
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such deed is to the mortgagees, and then stamps to 
be attached accordingly. 

You further ask a question with reference to a 
purchase money mortgage, that is a deed is given for 
a piece of property, but the consideration of the deed 
is one thousand dollars. This deed in my opinion must 
have attached revenue stamps for the full one thousand 
dollars, even though a mortgage is given for five hun- 
dred collars of this consideration; and the note and 
mortgage must also bear the proper documentary reve- 
nue stamps, covering the amount of five hundred dol- 
lars. 

Trusting that I have made this clear to you, I beg 
to be 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 22nd, 1931. 
Honorable Bart A. Riley, 


Attorney at Law, 
Seybold Building, 
Miami, Florida. 
Dear Sir: 

This refers to my letter to you under date of Oc- 
tober 13th with reference to the fee to be charged for 
each application for license, under what is known as 
the Chain Store Tax Law or Chapter 15624, Laws of 
Florida, Acts of 1931. 

In my communication to you under that date, I 
stated that it was my opinion that application for li- 
censes were required to be accompanied by a filing fee 
of only 50 cents for each application, whether such ap- 
plication was for a license for cne or more stores. I wish 
to rescind this opinion and would now state that it is 
my cpinion that upon consideration of the entire Act, 
and especially Section 13 of Chapter 15624, that the 
application must be accompanied by a filing fee of 50 
cents for each store. The reason for this is clearly 
seen when you refer to Section 13 of said Chapter, 
where it is required of the Comptroller that he pay 25 
cents for the issuance of each license to the county 


' judge who issues the license. 


By construing the whole Act together, it can read- 
ily be seen that of necessity the Legislature intended 
that there should be a filing fee of 50 cents for each 
store, rather than a filing fee cf 50 cents for each ap- 
plication, as the wording of Section 2 might lead one 
to conclude. 

Respectfully yours, 
CARY D. LANDIS, 
Attorney (General. 


October 22nd, 1931. 
Messrs. McMullen & Draper, 


First Nationaly Bank Building, 
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Tampa, Florida. 
Gentlemen: 

This refers to your favor of the 13th instant. 
You wish to know whether or not the Florida Securi- 
ties Commission has made any ruling or interpretation 
with reference to the right of a number of persons 
getting together and discussing and forming and or- 
ganizing a corporation. This has been discussed by the 
Florida Securities Commission, and this Commission 
has reached the conclusion that it is not a violation 
of the law for any number of people to get together 
for the purpose of organizing a corporation, and no 
permit is necessary for this purpose. 

The permit becomes necessary when the corpora- 
tion has once been fully organized, and thus the 
corporation proposes to sell its stock or securities. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 22nd, 1931. 
Honorable Collin Simmons, 


Building Inspector, 
Miami Shores, 

Miami Shores, Florida. 
Dear Sir: 

This refers to your favor of the 19th instant, and 
in reply would state that upon the purchase of a tax 
deed, it is then up to the purchaser to cbtain possess- 
ion of the property. The State does not undertake to 
place anyone in possession of the property under a 
tax deed. 

It will be necessary for you to pursue your mat- 
ter in the Courts. and as to this I would suggest that 
you consult with an attorney in private practice. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 23rd, 1931. 
Messrs. Crutchfield & Adams, 


Bisbee Building, 
Jacksonville, Florida. 
Gentlemen: 

This refers to your favor of the 21st instant, and 
in reply would state that it is my opinion that the con- 
ditional sales contract, which you enclose, is unques- 
tionably a written obligation to pay money, and, there- 
fcre would be required to have the documentary stamp 
tax attached, in accordance with and as required by 
Chapter 15787 of the Laws of Florida. 

It is further my opinion that an assignment of 
this ccnditional contract of sale of personal property 
does not come within the terms of the Act, and the 


assignment does not need or require the documentary 
stamp tax. 


You further ask the question whether it is neces- 
sary to place revenue stamps upon conditional sale con- 
tracts when such contracts are purchased in Georgia 
by the Jacksonville office of the Company. With ref- 
erence to this, it is my opinion that if the contracts 
are brought to the State of Florida for enforcement 
in the State of Florida, that these contracts would have 
to have the required stamps attached thereto. Of 
ccurse, it is needless to say, if they are purchased in 
Georgia, enforced and collected in Georgia, then our 
laws would not be applicable. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney Geaera:. 


October 23rd,: 1931. 
Honorable Charles J. Rogero, 
Attorney at Law, 
310 St. James Building, 
Jacksonville, Florida. 
My dear Mr. Rogero: 

This refers to your favor of the 20th instant, as 
to whether or not a crop lien requires a documentary 
stamp tax, in accordance with Chapter 15787 of the 
Laws of Florida. 


It is my opinion that this crop lien should have a_ 


stamp in the required amount attached, for the rea- 
son that the crcp lien unquestionably is an interest 
in real estate to the extent that as long as the crop 
is not matured and until it is ready for severance, it 
is a part of the real estate. The same thing would 
apply to any mortgage that is executed subsequent to 
the date Chapter 15787 became effective as a Jaw. 
This, as I see it, is on the theory that even though 
the notes were executed prior to the day they be- 
came effective, the crop lien or mortgage itself con- 
stitutes a transfer of a lien interest on real estate 
covered by such crop lien or mortgage. 
With my kindest personal regards, I beg to be 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 23rd, 1931. 
First Bond and Mortgage Company, 
Orlando, Florida. 
Gentlemen: 

This refers to your favor of the 20th instant, in 
which you raise the question of whether or not the 
stamp tax Act requires a written extension of the 
mortgage note to bear the required amount of stamps. 

It is my opinion that a written extension of a note 
is, in legal effect and insofar as the stamp tax act is 
concerned, a renewal must bear the _ required 
amount of stamps. It is my opinion that the mere pay- 
ment of interest on past due obligations is not an ex- 
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tension of the mortgage note and would not have to 
bear additional stamps. If by the extension of interest 
a written or a definite extension of time is granted 
which could be enforced in the Courts, then this would 
amount to a renewal and the stamps would be required. 
Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 28rd, 1931. 
Mr. A. L. Betts, Assistant Cashier, 
The Sanford Atlantic National Bank, 
Sanford, Florida. 
Dear Mr. Betts: 
This refers to your favor of the 20th instant, and 
with reference to the enclosed combination receipt and 
certificate of deposit, I beg to advise that it is my 
opinion that this instrument does not come within the 
law, to-wit, the Cocumentary stamp tax, and would 
not require such revenue stamps to be attached. 
Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 23rd, 1931. 
Honorable Paschal C. Reese, Pres., 


Liberty Finance Company, 

Gozman Building, 225 So. Poinsettia Ave., 

West Palm Beach, Florida. 

Dear Mr. Reese: 

RE: DOCUMENTARY STAMP TAX — MORTGAGE 
ASSIGNMENTS. 

This refers to your favor of the 20th instant, 

wherein you request my opinion as to whether or not 

an assignment of mortgage must bear a stamp under 

the Documentary Stamp Act, to-wit, Chapter 15787, 

Laws of Florida, 1931. 

Section 1 of the above Chapter, among other 
things, has this language, “On deed, instruments, or 
writings, whereby any lands, tenements, or other realty 
or any interest therein, shall be granted, assigned, 
transferred, or otherwise conveyed to or vested in the 


sons, by his, her, or its direction, on each $100.00 of 
the consideration therefor 10c ****.” The assignment 
of mortgage in my opinion is the assignment of a lien 
or security or interest in real estate and must have 
the proper amount of documentary revenue stamps 
-placed thereon. 
Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 23rd, 1931. 
Messrs. Milam, McIlvaine & Milam, 


Greenleaf & Crosby Building, 


purchaser or purchasers or any other person or per- 
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Jacksonville, Florida. 
ATTENTION: ARTHUR Y. MILAM, Esquire. 
Dear Mr. Milam: 

This refers to your favor of October 14th instant, 
relative to license tag tax liability; Chapter 14764, 
Acts of 1931, provided that the mileage tax provided 
for shall be in lieu of all other taxes, fees of every 
kind, character and description, State, County or 
municipal, “except ad valorem taxes levied upon the 
property other than motor vehicles of such auto trans- 
portation companies, and except the gasoline tax, and 
except the motor vehicle license tax as now or here- 
after provided for by law”. Thus it is, it seems to me, 
that the Legislature clearly intended that Chapter 
14764 should in no wise effect the license tax fees. 

Then later the Legislature enacted the license tag 
law, to-wit: House Bill No. 1-X in which it was stated, 
“Nothing in this act shall be construed to repeal any 
part of Senate Bill 411 passed at the regular session 
of the 1931 Legislature’; and, further, had this lan- 
guage, “Provided further, that nothing in this act shall 
repeal, alter or diminish the mileage tax or fees now 
provided by law for motor vehicles coming under the 
supervision of the Railroad Commission of the State of 
Florida.” 

It is my opinion that these two clauses in House 
Bill No. 1-X clearly preserves the license tag fees, with 
reference to all automobiles. 

Thus it is that I am of the opinion that the fact 
that one is a certified carrier is entirely immaterial, 
and does not in anyway relieve such carrier from the 
regular schedule of automobile license tag tax. 

With my kindest personal regards, I beg to be 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 28rd, 1931. 
Honorable J. A. Douglas, 
Clerk Circuit Court, 
Dear Mr. Douglas: 

This refers to your favor of the 15th instant, in 
which you request my opinion as to whether or not 
a party purchasing a part of a tax sales certificate 
is allowed to bring suit to foreclose a certain part with- 
out foreclosing the entire certificate. 

The foreclosure of tax certificates is authorized 
by Section 13 of Chapter 14572, Acts of 1929, and in- 
asmuch as this Act does not make any provision for the 
foreclosure of a part of a tax certificate, and for the 
further reason that it would be against principles of 
equity practice to split up a tax certificate, so that one 
certificate might be the basis of a number of fore- 
closure suits, I am of the opinion that suit cannot be 
brought on a part of a tax certificate. 

‘Under Chapter 14572, it is my opinion that any 
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person buying a tax certificate must buy the whole 
of the certificate, but under Section 992 of the Com- 
piled General Laws of Florida, 1927, a party may buy 
a part of a tax certificate; and if one is the holder of 
a portion or a part of a tax certificate under this law, 
it is my opinion that he then could foreclose the portion 
of the certificate which he thus bought or purchased 
under said Section 992. 
Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 23rd, 1931. 
Printice-Hall, Inc., 


79 Fifth Avenue, 
New York City, N. Y. 
Gentlemen: 

This refers to your favor of the 17th instant, and 
the questions which you propound are with reference 
to Senate Bill No. 198-XX, otherwise known as Chap- 
ter 15787, Laws of Florida, Acts of 1931. 

A chattel mortgage or conditional bill of sale, 
which contains in the body of the contract or mortgage 
the promise to pay, and this is not evidenced by a sep- 
arate note or writing then such bill of sale or mortgage 
shall bear the required revenue stamps; however, if 
there is a separate promissory note evidencing the in- 
debtedness, then the chattel mortgage or conditional 
bill of sale, which is security for such note, need not 
bear a revenue stamp, but only a notation of the stamp 
attached to the note. 

It is my opinion that the assignment of such in- 
strument does not require additional stamps. If the 
conditional bill of sale contains therein a power of at- 
torney, then this power of attorney should bear the 
additional required stamps. 

Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 26, 1931. 
Hon. H. S. White, 


Attorney at Law, 

First National Bank Building, 
Sanford, Florida. 

Dear Mr. White: 

This refers to your favor of the 21st instant rela- 
tive to documentary Stamp Tax Act. 

In my opinion every deed and every mortgage and 
every assignment of mortgage must have the proper 
amount of stamps attached thereto, as is required by 
the Act. I find no exception, and the fact that it takes 


the three instruments to bring about one concurrent | 


result in my opinion is immaterial, and makes no dif- 


ference as to the amount of stamps required by law. 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


October 28, 1931. 
Mr. B. B. Fisher, 


Constable District No. 4, 
Cross City, Florida. 
Dear Sir: 

I am in receipt of your letter of the 26th instant, 
making inquiry as to the law governing the operation 
of slot machines and the procedure for seizure and dis- 
position of the same. 

Chapter 14,491, Laws of Florida. Acts of 1929, in 
Section 19 (a) fixes the State license tax on vending 
machines at $18.00 and the County license tax, in ad- 
dition thereto, tc be $7.50 plus the fees of the officer is- 
suing such license. 

The Constitution and laws of this State prohibit 
the operation of any kind of a slot machine which con- 
tains an element of chance in its operation, but other- 
wise it is not against the law to operate slot machines 
which are purely vending devices for merchandise, such 
as chewing gum and the like. When, however, any 
element of chance is introduced into the machine, it is 
against the Florida law. 

Section 7664 and 7665 provide for search and seiz- 
ure of gambling devices. I would suggest, however, 
that it would be better to proceed under a warrant. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 26, 1931. 
Mr. C. H. Holland, 


1809 Park Avenue, 
Little Rock, Ark. 
Dear Sir: 


Your letter of the 26th instant, making inquiry 


_ with reference to the legality of the operation of slot 
> machines, has been received. 


In reply I beg to say that the State law prohibits 
the operation of any kind of a slot machine which con- 
tains an element of chance in its operation, but other- 
wise it is not against the law to operate slot machines 
which are purely vending devices for merchandise, such 
as chewing gum and the like, When, however, any ele- 
ment of chance is introduced into the. machine, it is 
against the Florida law. 

Our State Constitution, Article III, Section 23, 
reads as follows: “Lotteries are hereby prohibited in 
this State.” 


_ A lottery is defined in Ballantine’s Law Dictionary 
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as follows: “A scheme for the distribution of prizes 
by chance.” 


Yours very truly, 
CARY-D. LANDIS, 
Attorney General. 


October 28, 1931. 
Dunlop Tire and Rubber Company, 
S. G. Owens, Treasury Division, 
Station B, 
Buffalo, N. Y. 
Dear Sir: 
This refers to your favor of October 15th, relative 
to Chapter 15624, Acts of 1931. 
I beg to state that the Comptroller, Mr. Amos, ad- 
vises that filling stations engaged exclusively in the 
sale of gasoline and other petroleum products, and are 
not tire and tube dealers, are not subject to this tax. 
The reason for this is that both are dealt with under 
separate and distinct laws of the State of Florida. 
Trusting that this answers your inquiry, I beg 
to be 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


October 28, 1931. 
Honorable Fred J. Hampton, 


Attorney at Law, 

Gainesville, Florida. 

Dear Mr. Hampton: 
RE: DOCUMENTARY STAMP ACT— 
Stock purchased on installment plan. 

This refers to your favor of the 17th instant, and 
the same should have been answered long before this, 
but this office has been so busy with litigation that we 
have not been able to give our correspondence the 
attention we should. 

Your inquiry is with reference to building and loan 


stock, and the amount of revenue stamps required 
thereon. 


letter, I agree with you that the full meaning of the 
law is that when stock subscription is made 20-cent 
stamps should be placed on the book, and 10 cents in 
stamps should be placed on each additional $100.00, as 
and when paid. Each share of the stock, as I under- 
stand it, being of the par value of $200.00. 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney Generai. 


. October 29, 1931. 
Honorable Harry Wilson, 


Tax Collector Brevard County, 


Under the statement of facts as set forth in your. 
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Titusville, Florida. 
Dear Mr. Wilson: 

This refers to your favor of October 2nd. 

T understand that you have a case wherein a filling 
station carries tubes and tires; that they pay their tube 
and tire tax, as required by law; that they pay their 
filling station tax, as required by law; and that they 
tendered you under the old law $3.00 for State, $1.50 
for County and 25 cents for County Judge’s fee, for 
the retailer’s license as a merchant in oils. 

It is my opinion that this is a correct construc- 
tion of the Act, and that you should accept the same 
accordingly. 

Yours very truly. 
CARY D. LANDIS, 
Attorney General. 


October 28, 1931. 
Honorable Phil S. Taylor, 
Supervision Inspector, 
Department of Agriculture. 
Inspection Bureau, 
CAPITOL. 
Dear Mr. Taylor: 

Replying to your favor of the 19th instant in which 
you ask my opinion on three specific questions, permit 
me to say: 

In reply to your first question in which you ask at 
what point does an interstate shipment lose its inter- 
state character, and in which you ask to be advised at 
what time and point State officers may exercise their 
authority cver shipments consigned to parties in this 
State from out of State shippers, and in which you ask 
the specific question: “Could an inspector of the De- 
partment of Agriculture enter a railroad car at the 
point of destination before the seal of the car was 
broken and draw samples of fertilizer prior to the un- 
loading of same?,” permit me to say it is my opinion 
that a State officer would have no authority to inspect 
or draw samples of fertilizer until the same has been 
delivered to the consignee, or until the same was of- 
fered for sale. 

Replying to your second question in which you 
ask to be advised whether or not the prepayment of in- 
terstate shipments affects its interstate character, 
permit me to say that it is my opinion that the pre- 
payment of freight would have no bearing whatever 
on the interstate character of a commodity. 

Replying to your third question in which you ask 
if a citizen of Florida purchases fertilizer in Alabama, 
delivers same to self in Florida by truck without deliv- 
ering same to a common carrier, use the same on his 
farm in Florida without having Florida’s inspection 
stamp on the goods, he might bring suit for a deficiency 
that might be found in said fertilizer, and, if so, would 
his protection be under the Alabama fertilizer law, or 
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under the Florida fertilizer law, permit me to say in 
reply to this question that it is my opinion that a per- 
son under the circumstances as stated would necessar- 
ily bring his action in the State of Alabama, as the 
transaction would be one between the vendor and pur- 
chaser and not one in which the State of Florida would 
be interested. 

Trusting you will find this to be satisfactory, I 
beg to be, with best wishes, 


Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


Nov. 4, 1931. 
Hon. O. P. Herndon, 


Justice of the Peace, 
Sanford, Florida. 


Dear Mr. Herndon: 


Replying to your favor of the 30th ult., in which 
you state that you are unable to reconcile my letter 
of October 8th with Section 3795 of the Compiled Gen- 
eral Laws of 1927, and ask to be advised further, per- 
mit me to say: 

The statutes give the county judge jurisdiction 
over dependent and delinquent children. If you will 
read Section Section 3684, Compiled General Laws, you 
will find that “dependent” and “delinquent” child is 
defined. 

Section 3705 pertains to a child charged with a 
crime, and the statute provides that the justice of the 
peace in his discretion may take charge of the cus- 
tody of a child charged with crime, in the same man- 
ner as provided for the county judge to take charge of 
delinquent children, and the statute provides further 
that the justice of the peace may make and enter an 
order remanding the custody of the child charged 
with crime to the probation officer to be dealt with as 
delinquent children. 

The statute further provides that if, after the 
justice of the peace has dealt with a child charged with 
crime, as if it were a dependent or delinquent child, and 
the order of the justice of the peace directing the care 
and control of the child is made after trial and convic- 
tion but before sentence, such child is found to be 
incorrigible or dangerous to the welfare of the com- 
munity, the justice of the peace may order the arrest 
of such child and sentence him as if the sentence had 
not been suspended. 

If this does not make your jurisdiction over chil- 
dren clear to you permit me to suggest that you take 
the matter up with your County Attorney, who no 
doubt will be able to explain the same more thoroughly 
than we can do by correspondence. 


Trusting this will be satisfactory, and with best 
wishes, I am 


Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


November 2, 1931. 
Judge Ollie Edmunds, 


Duval County, 
Jacksonville, Florida. 
Dear Judge: 

This refers to your favor of October 27th, in which 
you call my attention to Section 5198, Compiled Gen- 
eral Laws of Florida. | 

This Section provides that the accounts rendered 
by guardians and settled by the county Judge shall be 
recorded. And I think this statute should be complied 
with by your office as well as all other county judges 
in the State. 

The question has arisen in a number of the coun- 
ties and is constantly arising as to whether or not 
this means that all of the accounts that are filed for 
payment shall be all recorded, or whether simply the 
statement of account made by the guardian is the docu- 
ment or paper that is to be recorded, and that the vari- 
ous claims and accounts simply be filed. 

It frequently comes up as a matter of practical 
application that the recording fees of all of the items 
of a county, large small and otherwise, amounts to a 
sum that is apparently disproportionate to the size of 
the estate. And I think in a number of the counties, as 
a practical matter, where there are great lists of small 
accounts filed, that these are not recorded, but that the 
statement of account made by the guardian in the 
settlement with the Court is filed and recorded. Of 
course, if the accounts and claims that have been paid 
are attached to and made a part of the guardian’s re- 
port, I assume that as a matter of practical application, 
there would be nothing left to do except to record the 
entire matter. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney Genera!. 


November 3rd, 1931. 
Hon. Fred M. Harris, 


c/o Edwards & Harris. 
Attorneys at Law, 
Bartow, Florida. 

Dear Mr. Harris: 

Replying to your favor of the 20th instant, in 
which you request an opinion on Senate Bill 196-XX, 
the same being Chapter 15787, Acts of 1931, known as 
the Documentary Stamp Tax Act, permit me to say: 

First you state that the Act does not apply to 
municipal bonds issued and sold or exchanged by mun- 


be 
| 
“4 
i 
| 
J 
1 
| 
} i 
| = 
H 
i 
| 
i : 


318 


icipalities in the State of Florida. Permit me to say 
the Act does not make an exception in the case of mun- 
icipalities, and therefore it is my opinion that the Act 
in all of its terms applies to a municipality just the 
same as it applies to a private corporation. 

You ask to be advised whether or not the Act 
applies to deeds. Permit me to say it is my opinion 
that the Act does apply, and that such deed should 
bear the documentary stamp. 

Replying to your further question as to whether 
an assignment of mortgage should bear the documen- 
tary stamp, where the original mortgage was executed 
before the Act became effective, or where the mort- 
gage was executed subsequent to the enactment of the 
statute and bore the necessary stamp tax, permit me 
to say it is my opinion that in both instances, the Act 
applies and the instrument should bear the documen- 
tary stamp. 

Trusting this is satisfactory, and with best wishes, 
I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


November 3, 1931. 
Hon. E. B. Baxter, 


c/o Baxter & Clayton, 

Attorneys at Law, 

Woolworth Building, 

Gainesville, Florida. 

Dear Sir: 

Re: Bank of Alachua—Liquidation Claim of 
State Treasurer. 

Replying to your favor of the 22nd instant, permit 

me to say: 

The opinion of the Florida Supreme Court in the 

case of Myers vs. Federal Reserve Bank of Atlanta, 

134 So. 600, appears to definitely hold that if depos- 

itors do not file claims until after dividends are paid, 

that they forfeit all right to participate in dividends al- 


year. 
Therefore, it would appear that the liquidator of 
the insolvent Bank of Alachua was standing upon his 


legal rights in declining to pay claims filed after the 
first dividend had been paid. 


Trusting you will find this to be satisfactory, 
Iam 


Yours very truly, 
CARY D. LANDIS, 
Attorney Generai. 


November 3rd, 1931. 
Hon. R. R. Rhudy, 


Attorney at Law, 


ready paid, even though claims are filed within one 
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Sebring, Florida. 
Dear Mr. Rhudy: 

Replying to your favor of the 24th instant, in 
which you ask to be advised whether or not property 
sold by the receiver of an insolvent national bank 
should bear the documentary stamp tax, permit me to 
say: 

The statute makes no exception to transactions by 
receivers of insolvent national banks, and therefore, 
it is my opinion that the sale of property by the re- 
ceiver of a closed national bank is subject to the pro- 
visions of the jAct, and if I am wrong in this the 
burden will be upon the Federal authorities to make 
it clearly appear by the submission of court decisions 
definitely settling this particular question. 

Trusting you will find this to be satisfactory, 
and with the best wishes, I am 

Yours very truly. 
CARY D. LANDIS, 
Attorney General. 


Nov. 3, 1931. 
Hon. Frank Pope, 


Attorney at Law, 
Daytona Beach, Florida. 
Dear Mr. Pope: 

Replying to your favor of the 22nd instant in 
which you state that you are confused regarding the 
application of the terms of the Documentary Stamp 
Tax Act to deeds conveying property from the mort- 
gagor to the mortgagee in settlement of mortgaged in- 
debtedness, in which sometimes there is a considera- 
tion of an actual nominal sum, and sometimes there is 
no consideration at all except the cancellation of the 
debt, and in which you ask to be advised what would 
be considered the consideration for such conveyance 
and the amount of stamps necessary to be placed there- 
on, permit me to say: 

It is my opinion that the deed should have the 
documentary stamp in the amount of the mortgage 
release. However, the law has this provision: 

“Provided, that when the full amount of the 
consideration for the execution, assignment, trans- 
fer or conveyance, is not shown in the face of such 
deed, instrument, document. or writing, then in 
such event, the tax shall be at the rate of 10 cents 
for each $100 or fractional part thereof of the con- 
sideration therefor.” 

This clause seems to me to make it clear, and it 
would be only a question of practical determination 
of the value of the deed or conveyance. 

It seems to me that if the deed does not show 
the full face of the consideration, that then it is a 
matter of practical determination of what the deed of 
release is worth, or rather what the actual value of 
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such deed is to the mortgagee, and then the affixing 
of stamps accordingly. 

Regarding your second question relative to deeds 
issued by the Master in Chancery under decree of fore- 
closure, permit me to Say: 

The documentary stamp tax is applicable to such 
deeds, and where no actual consideration is shown, the 
amount of the tax should be arrived at as above 
stated. 

Trusting you will find this to be satisfactory, 
and with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney Genera!. 


November 3, 1931. 
Hon. Martin Sack, 
c/o Baker & Baker, 
Attorneys at Law, 
Atlantic National Bank Building, 
Jacksonville, Florida. 
Dear Mr. Sack: 

Replying to your favor of the 22nd instant in 
which you state that upon the pledge of stock as col- 
lateral security, it is the practice for the borrower to 
endorse in blank the transfer on the back of the cer- 
tificate, and that, since such endorsement is not a sale 
or agreement for sale, nor does a pledge operate as a 
transfer of the legal title, it would appear that no stamp 
need be affixed under the provisions of the documen- 
tary stamp tax act, except the 10-cent stamp applicable 
to the power of attorney provision generally contained 
in such form of transfer, permit me to say: 

The 8rd paragraph of Schedule A of Chapter 
15787, Acts of 1931, the same being known as the Doc- 
umentary Stamp Tax Act, clearly requires the docu- 
mentary stamp on assignments of stock, certificates of 
stock in blank, whether the assignment entitles the 
holder to any benefit of such stock interest, rights or 
not. 

It is my opinion, therefore, that where stock is 
assigned as collateral security, and endorsed in blank, 
that the documentary stamp tax is required. I think 
if you would again carefully read the third paragraph 
of Schedule A, you will agree with this interpreta- 
tion. 


Trusting you will find this to be satisfactory, and 
with best wishes, I am 


Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


November 3, 1931. 
Hon. George R. Simms, 


President, Port Richey, Company, 
New Port Richey, Florida. 
Dear Sir: 

Replying to your favor of the 27th instant, in 
which you state that in March, 1923, your company 
sold ten acres of land under bond for warranty deed, 
the purchase price being payable in monthly install- 
ments, all of which were completed last year, but deed 
to which was not issued as the purchaser still owed 
you for taxes which you had advanced, that such taxes 
have now been paid and you are ready to issue deed, 
and wish to be advised whether or not under the doc- 
umentary stamp tax law the deed should bear the 
stamps as required under the statute, permit me to say: 

It is my opinion that inasmuch as the deed has not 
issued that the tax will be applicable. 

You ask to be advised where the stamps may be 
procured, and whether or not it would be proper for 
you to require the purchaser to pay for the stamps. 
Permit me to say we do not know who may have the 
stamps in New Port Richey, but we are under the im- 
pression that they may be procured at any bank. The 
question of whether you should furnish the stamps, or 
have the purchaser furnish them, is one left to your 
discretion. It makes no difference who pays the tax, 
if it is paid. 

Replying to your last question, in which you ask 
to be advised whether or not a deed executed and de- 
livered prior to September 24th, but which has not yet 
been recorded, should have the stamps affixed thereto, 
permit me to say it is my opinion that such deed would 
not require the stamps. ; 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney Gener2i. 


i 
| 
‘ 

ij « 
j 
| 
| 
| 
| 5 


320 


In the Circuit Court of the Fourth Judicial Circuit 
- of the State of Florida in and for Duval County. Appeal 
Case 835-A. 

City of Jacksonville, a municipal 


corporation, 
Appellant, 
vs. 
N. B. Giller, 
Appellee. 


Appeal from the Civil Court of Record of Duval 
County, Florida. 
JUDGMENT. 

This cause coming on to be heard upon appeal from 
the Civil Court of Record of Duval County, Florida, and 
the Court having considered the record and argument 
of counsel, it appearing to the Court that Section 3288, 
Revised General Statutes of Florida, is to be considered 
together with Sections 1964 and 1969 of the Revised 
General Statutes of Florida, as showing a clear intent 
of the legislature that reasonable attorney’s fees may 
be recovered by the defendant in a condemnation suit 
by a municipality against such defendant to condemn 
to the use of the municipality such interest in the prop- 
erty sought to be condemned as such defendant may 
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OTHER CASES OF INTEREST 


have, and that this reasonable attorney’s fee may be 
recovered even though there has been a mistrial and a 
subsequent dismissal of the case by the municipality, 
Jacksonville Terminal Company vs. Blanchard, 85 Fla. 
500, 82 So. 300; and it further appearing to the Court 
that no reversible error has been made to appear and 
that the judgment of the lower court should be affirm- 
ed, it is, thereupon, ordered, adjudged and decreed that 
the judgment of the Civil Court of Record of Duval 
County, Florida, be and the same is hereby affirmed. 

It is further ordered and adjudged that the appel- 
lee, N. B. Giller, do have and recover of and from, City 
of Jacksonville, a municipal Corporation, its costs in 
and about this appeal expended and herein assessed in 
the sum of for which let 
execution issue. 

Let the mandate of this Court issue to the Civil 
Court of Record of Duval County, Florida, in accord- 
ance with law and let accompany said mandate the files 
of said Court sent to this Court with this appeal. 

Done and Ordered at Jacksonville, Florida, this 
25th day of November, A. D. 1931. 

(Signed) GEORGE COUPER GIBBS, 
Judge. 
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